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Vou. IX.] BOSTON, JANUARY, 1875. [No. 2. 


THE PROPOSED CODIFICATION AND REFORM OF THE 
INTERNATIONAL LAW. 


ReaDERS of our daily newspapers have, during the past two 
years, received some scanty, confused, and incorrect information 
of certain movements among the jurists of Europe, having for their 
object the codification and reform of the International Law; but 
no American, nor even English, periodical has given any full and 
accurate account of these proceedings, which, originally voluntary 
and private, have already attracted the attention of European 
legislatures, and received the official approval or condemnation of 
European cabinets. As they involve matters of the deepest inter- 
est to our own country, as well as to the whole family of civilized 
states, and as they may directly affect all our external relations, 
and therefore, indirectly, our internal relations and governmental 
polity, they ought to be widely known and exactly understood 
by all those intelligent and educated citizens who are able in such 
matters to guide the public opinion. We purpose, therefore, as 
far as the limits of a single article will permit, to describe the 
various associations or congresses which have been recently organ- 
ized in Europe, and which have for their avowed object the alter- 
ation, amendment, or codification of the International Law, and 
to follow this sketch with a discussion of some of the principal 
modifications which have thus far been proposed, and which, it is 
asserted, would improve the body of accepted rules that regulate 
the intercourse of sovereign states. The sources from which we 
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have obtained the facts stated hereafter are European publica- 
tions of the highest authority, the official proceedings of the 
different bodies themselves, diplomatic and legal periodicals, 
parliamentary debates, state papers issued by certain govern- 
ments, and the correspondence of the London Times. 

First. The various associations and congresses which have been 
organized in Europe. 

I, L’ Institut de Droit International. 

During the years 1870-72 the Revue de Droit International, a 
periodical published at Ghent, under the editorship of M. Rolin- 
Jacquemyns, advocated, in a series of articles, the formation of an 
association of jurists, having for its immediate object the study 
and improvement of the International Law. As the result of 
these suggestions, and for the purpose of carrying them into 
practical action, invitations were issued ; and in response thereto 
a number of jurists met at Ghent on the 8th day of September, 
1873, for consultation. They were formally welcomed and hos- 
pitably treated by the local authorities of the city. On the 10th 
of September they formed themselves into a permanent associa- 
tion, promulgated a constitution, — or, as it is termed, statutes, — 
and adopted the name, “ Institut de Droit International.” This 
Institute is to be composed of active, auxiliary, and honorary 
members. The “active” members are not to exceed fifty in 
number, and are to be chosen “from among men of different 
nations who have rendered eminent services to the International 
Law either in the domain of theory or of practice,” excluding, 
however, diplomatists in actual service. ‘* Auxiliary” members 
are to be elected by the active members from among persons 
“ whose special knowledge will be useful to the Institute.” They 

may take a part in all the deliberations, but have no vote. No 
limit is placed upon their number. ‘ The title of honorary mem- 
ber is conferred upon every person, association, municipality, or 
corporation which bestows upon the Institute a gift of at least 
8,000 franes.” The final object of this association will be best 
stated in the very language which it has officially employed in its: 
first publication,—a prospectus setting forth its organization, 
constitution, and purposes : — 


“Our principal object is to reach, by the free action of a limited group 
of jurists, and to formally declare in a manner as certain as_ possible, the 
juridical opinion of the civilized world, and to give to this opinion an ex- 
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pression so clear and exact that it can be accepted by the different states as 
the rule of their external relations. The institute will thus prepare, by a 
gradual process, that codification of the International Law which is so ear- 
nestly demanded at the present time, and which some of our members have 
already attempted in works widely known and frequently quoted as authori- 
tative. If a dispute should arise between two states concerning the interpre- 
tation of a rule of the International Law, our association can make it the 
object of a careful examination, and render a decision upon it. At the 
present day, when such a case arises, states vie with each other in availing 
themselves of the opinions of isolated jurists. It is presumable, therefore, 
that they will hold in far higher estimation the opinion of a scientific body 
which, being composed of members from different states, will be raised 
above the influences of the exclusive spirit of nationality or of party, and 
will thus have every opportunity of arriving at an impartial decision, con- 
formed to universal justice. We can hope that our association will end in 
generalizing the employment of arbitration in the controversies between 
states ; and in this, therefore, it will contribute to the realization of a prog- 
ress of which the necessity is more and more perceived. It is certain 
that this question forces itself, so to speak, upon the immediate attention 
of the Institute; and the principles of humanity which have presided at its 
foundation are a guaranty of the zeal with which it will attempt the solu- 
tion. The activity of the Institute will not be entirely confined within its 
own midst. It will also encourage in every manner the study of Interna- 
tional Law, public and private; will promote the knowledge and diffusion 
of its principles; and, finally, will lend its aid to every serious attempt at 
general or partial codification.” 


Article I. of the “ Statutes ” sets forth the same design, in the 
following manner : — 


“The Institute of International Law is an association exclusively scien- 
tific, and without official character. It has for its objects (1) to promote the 
progress of International Law, by endeavoring to become the organ of the 
juridical conscience of the civilized world; (2) to formulate the general 
principles of the science, as well as the rules which flow from them, and to 
extend the knowledge thereof; (3) to aid every serious attempt at a grad- 
ual and progressive codification of the International Law; (4) to endeavor 
to obtain official sanction of principles which have been recognized as being 
in harmony with the needs of modern societies; (5) to labor within its 
sphere either for the maintenance of peace or for the observance of the: 
laws of war; (6) to examine the difficulties which shall arise in the inter- 
pretation or application of the law, and to pronounce, when needed, judg- 
ments in cases doubtful or controverted ; (7) to contribute, by publications, 
hy public instruction, and by every other means, to the triumph of the 
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principles of justice and humanity, which ought to govern the relations of 
peoples with each other.” ? 


Professor Mancini was chosen President ; Professor Bluntschli 
and M. Esquiron de Parieu, Vice-Presidents ; and M. Rolin-Jacque- 
myns, General Secretary. The only other business done at the 
first session was the selection of topics for special examination, 
and report at the next regular meeting, and the appointment of 
committees to which these topics were referred for such study 
and reports. The subjects selected were three ; namely, (1) In- 
ternational Arbitration, allotted to a committee consisting of 
Messrs. Field, Goldschmidt, Vernon Harcourt, De Laveleye, and 
Pierantoni ; (2) the Three Rules proposed by the Treaty of Wash- 
ington, allotted to Messrs. Bluntschli, Garlos Calvo, Hautefeuille, 
Rolin-Jacquemyns, Lorimer, and Woolsey ; (3) Utility of a 
Code of Private International Law obligatory upon all States, 
allotted to Messrs. Asser, Bluntschli, Beach Lawrence, Mancini, 
Massé, and Westlake. The Institute thereupon adjourned, ap- 
pointing its next regular annual meeting at Geneva, on the 31st 
of August, 1874. This session at Geneva, held in September 
last, was chiefly spent in a discussion of the * Three Rules” of 


the Treaty of Washington; but no detailed account of the pro- 
ceedings has as yet been published. 

From the foregoing statement the general purposes of the 
Institute, as its founders have declared them, can be easily per- 
ceived and understood. The scheme is certainly a comprehensive 
and an ambitious one. Whatever other qualities they may pos- 


1 The persons who thus met at Ghent in September, 1873, and became the found- 
ers of the Institute, were Professor T. M.C. Asser, of the University of Amsterdam; 
Professor Wladimir Besobrasoff, of St. Petersburg ; Professor Bluntschli, of Heidel- 
burg; Carlos Calvo, of Buenos Ayres ; David Dudley Field, of New York ; Professor 
Emile de Laveleye, of the University of Liege; Professor James Lorimer, of the 
University of Edinburgh; Professor Mancini, of the University of Rome; G. Moy- 
nier, of Geneva; Professor C. A. Pierantoni, of the University of Naples; and M. 
Rolin-Jacquemyns, of Ghent. The other active members elected were: Professor 
Ahrens, Leipsic ; Professor Montague Bernard, Oxford ; Eugene Cauchy, Paris; M. 
Drouyn de Lhuys, Paris ; Professor Esperson, Pavia ; Doctor L. Goldschmidt, Leip- 
sic; Vernon Harcourt, London; M. Hautefeuille, Paris; Professor Heffter, Berlin; 
Baron von Holtzendorff, Munich ; Professor Laurent, Ghent; W. Beach Lawrence, 
Newport, R. L.; Charles Lucas, Paris; M. G. Massé¢, Paris; Christian Naumann, 
Stockholm; K. d’Olivecrona, Stockholm; F. Esquiron de Parieu, Paris ; Count F. 
Sclopis, Turin; Professor Stein, Vienna; Charles Vergé, Paris ; Professor Vidari, 
Pavia ; Professor Emory Washburn, Cambridge; I. Westlake, London; Francis 
Wharton, Philadelphia ; and President T. D. Woolsey, New Haven. 


are 
as: 
pr 
ju 
{re 
th 
an 
da 
tl 
al 
b 
a 
i 
( 
( 
] 

XUM 


OF THE INTERNATIONAL LAW. 185 


sess, the gentlemen who thus met at Ghent in September, 1873, 
are not weighed down by an excessive burden of modesty. The 
association aims to be the self-constituted expounder and inter- 
preter of the International Law, the self-appointed arbiter and 
judge of international controversies, the acknowledged source 
from which shall issue the practical rules that somehow or other 
must be accepted by nations for their own guidance. In fact, 
these gentlemen seek to constitute themselves and their associates 
an extra-national or supra-national government, to whose man- 
dates, although enforced by a moral sanction only. the territorial 
governments of the civilized world will yield obedience. It will 
be noticed that the Institute is not a commission sitting to codify 
the law, nor to suggest and procure the adoption of any particular 
amendments thereto, based upon any principles of which its mem- 
bers are the special and acknowledged champions; it is not a 
society established to promote any peculiar reforms announced to 
the world at the outset. In this respect it differs widely from 
the Association organized at Brussels during the same autumn, 
and soon to be described. Collecting its members from different 
countries, and avowedly embracing all schools, its ultimate aim 
is to reach the position of a supreme tribunal of all nations, 
whose utterances shall be regarded as declaring, if not indeed 
establishing, the law as a finality, and will, in the progress of time, 
collectively form a complete and harmonious cede, both of funda- 
mental principles and of practical rules. The active members are 
nearly all private jurists or advocates, and the professional ele- 
ment very largely predominates. It is a noteworthy fact, explain- 
ing the character of the public manifesto from which we have 
quoted, that, with the single exception of M. Drouyn de Lhuys, 
there is not one of them to whom the term statesman, or hardly 
even practical politician, can with any correctness be applied. 
How far it may be possible to carry out these lofty designs of the 
Institute is a question which we postpone to a subsequent portion 
of this article. 

II. The Association for the Reform and Codification of the Law 
of Nations. 

After it was determined by the Treaty of Washington that the 
disputes between Great Britain and this country should be settled 
by arbitration, the Rev. Dr. James B. Miles, of Boston, Secretary 
of the American Peace Society, visited the principal European 
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states, and laid before the leading jurists and statesmen of each a 
plan for a voluntary congress, which should attempt the codifica. 
tion of the International Law in the interests of a general peace, 
and which should to that end introduce arbitration as a recognized 
and even compulsory feature thereof, and as an ordinary and 
even necessary means of adjusting differences between nations, 
Meeting with much encouragement, especially from the conti- 
nental publicists, he returned to the United States in the spring 
of 1873, and on the 15th of May in that year, at the house of 
David Dudley Field in New York, met a number of gentlemen 
— jurists and philanthropists — who had been invited to heara 
statement of his proceedings abroad. After his report the as 
sembly unanimously adopted resolutions approving his project, call- 
ing a conference to be held at Brussels in the succeeding October, 
and appointing Messrs. Field, Theodore D. Woolsey, Emory 
Washburn, William Beach Lawrence, and James B. Miles as the 
American delegates thereto. Armed with these credentials, Dr, 
Miles again visited Europe, and labored most earnestly to awaken 
an interest in the projected conference. His endeavors were 
crowned with a remarkable success ; and on the 10th of October, 
1873, a very considerable number of jurists, publicists, active 
politicians or statesmen, and philanthropists met at Brussels in 
pursuance of the call above mentioned, so that the convention 
was everywhere recognized and spoken of in Europe as having 
an origin entirely American.) The municipal authorities wel- 
comed the delegates, at a public reception and banquet, with con- 
gratulatory addresses, expressing the hopes for and confidence in 
the success of their enterprise. At the business meeting the con- 
vention resolved itself into a permanent society, adopting as its 
name * The Association for the Reform and Codification of the 
Law of Nations.” It consists of all those persons who were then 
present taking a part in the proceedings, and of all who on their 
application are or shall be admitted by a conference or by the 


1 The gentlemen in actual attendance were, from the United States, David 
Dudley Field and Rev. Dr. Miles; from England, Professor Sheldon Amos, Professor 
Montague Bernard, Henry D. Jencken, Henry Richard, M. P., Thomas Webster, Q.C, 
and Sir Travers Twiss; from France, MM. Cauchy, Mass¢, and Passy ; from Hol- 
land, Ph. J. Bachiene and Dr. Bredius; from Belgium, Count Goblet d’Alviella and 
MM. Prins, Laveleye, and Rolin-Jacquemyns; from Spain, Signor Marccartu ; from 
Italy, Professors Mancini and Pierantoni; from Germany, Professor Bluntschli; from 
South America, Carlos Calvo; and several others from different states of Europe. 
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council. The officers are an Honorary President, a President, 
two Vice-Presidents, chosen from each nation, 4 Council of twelve 
to which all the details of administration are intrusted, a General 
Secretary, and some other minor officials... The objects are de- 
clared in the most general terms to be ** The Reform and Codifi- 
cation of the Law of Nations.” It is plain at a glance that there 
are points of strong contrast between this Association and the 
“Jristitute.” Its membership is unlimited in number, and is not 
confined to any class of persons whatsoever ; no knowledge even of 
International Law is demanded as a prerequisite to admission ; in- 
deed, its active originator and General Secretary, Rev. Dr. Miles, is 
confessedly as ignorant of jurisprudence as are the great body of 
the American clergy. The Association is based upon two funda- 
mental notions ; namely, (1) the Codification, and (2) the Reform 
of the International Law ; and the mode of its origin, and the busi- 
ness upon which it immediately entered, show that with many of 
its founders the reform chiefly contemplated is the introduction 
of arbitration as an ordinary, regular, and in fact necessary means 
of settling international disputes in the place of war. We do not 
mean that other reforms will not probably be suggested and rec- 
ommended in the course of its deliberations; but the notion of 
universal arbitration was plainly uppermost in the minds of those 
who brought about the first convocation and arranged its pre- 
liminary business. 

With these differences of form and design, there are at the same 


1 The names of the officers elected at the last conference at Geneva in September, 
1874, are as follows: Honorary President, Count Sclopis, Turin; President, David 
Dudley Field, New York: Vice-Presidents, Austria, Baron von Kubeck, Dr. Neumann, 
Vienna ; Belgium, Charles Faider, Aug. Couvreur, Brussels ; England, Montague Ber- 
nard, Sir Travers Twiss ; France, M. Drouyn de Lhuys, M. Eugene Cauchy, Paris; Ger- 
many, Baron von Holtzendorff, Munich, Professor Bluntschli, Heidelberg ; Holland, Ph. 
J. Bachiene, Hague, Dr. Bredius, Amsterdam; Italy, Professor Mancini, Rome, Pro- 
fessor Pierantoni, Naples ; Russia, Professor Besobrasoff, Dr. Martins, St. Petersburg ; 
Spain, Don Emilio Castelar, S. Moret, Y. Prendegast, Madrid ; Switzerland, Professor 
Charles G. Koenig, Berne, Professor Charles Brocher, Geneva ; Sweden, Dr. Hedlund, 
Dr. Jonason, Gottenburg ; United States, Charles Francis Adams, Reverdy Johnson : 
Treasurer, Isidor Gerstenberg, London; General Secretary, James B. Miles, Boston; 
International Secretaries, Henry D. Jencken, London, and Frederic Passy, Paris. 
It does not appear how many of these gentlemen have taken any active part in the 
proceedings of the Association. The names of most of the Vice-Presidents are not 
found in the published account of the first conference at Brussels; and whether 
they all took a part in the last conference at Geneva is not known. The list as a 
whole certainly reflects great credit upon the Association. 
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time close relations between the two societies. Most of the mem. 
bers of the Institufe are also members of the Association, and thus 
the same opinions will find an expression in each. While the In- 
stitute was not founded for the single object of codifying the law 
and of introducing arbitration and other projected reforms, it ree- 
ognizes codification in its first official publication as an end to be 
attained by means of its expository labors, and it selected arbi- 
tration as the first subject for its study and discussion. These 
intimate relations between the two bodies were officially admitted 
and provided for by each. A delegation was appointed at Ghent 
to attend the conference at Brussels, and the latter in its very 
constitution confirms the bond of union. It may fairly be asked, 
What necessity is there for these'two permanent societies? If the 
Association shall ever attempt to draw up a code, or shall essay to 
propose amendments to the accepted rules of the International 
Law, all this must be the work of those of its members who are 
experts in the science of jurisprudence; and all these gentlemen 
are, or naturally will be, members active or auxiliary of the Insti- 
tute. However much the professional philanthropists, like Rev. 
Dr. Miles, and other such most estimable persons, may desire to 
abolish war as the dread sanction of the Law of Nations, and to 
substitute arbitration in its stead, they must give way to the 
skilled jurists — the Bernards, the Lorimers, the Bluntschlis, the 
Calvos, and the Fields— where the work of formulating their 
notions is to be undertaken. In fact, if these two societies con- 
tinue in existence side by side, and if the scheme in which they 
are both interested is ever carried out, the function of the Associ- 
ation as the popular body will be to stimulate and arouse public 
opinion, to awaken a general interest, and thus to reach the ordi- 
nary legislators of the various countries, and to bring a pressure 
of enlightened sentiment and conviction to bear upon the cabi- 


nets and governments which, when left to themselves, are inev- 


itably sluggish in promoting or accepting great reforms. The 
function of the Institute, on the other hand, will be to labor ex- 
clusively within the domain of juridical science, to ascertain and 
establish the underlying principles, and to deduce therefrom the 
practical rules which shall embody and express these notions of 
abstract right and justice. To it, therefore, we must doubtless 
look for all the results which may be attained in changing either 


the external form or the substantial doctrines of the International 
Law. 
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To return from this digression to the proceedings of the Asso- 
cation in its inaugural conference at Brussels. A difference of 
opinion among the members in respect to the most important 
matter which called them together showed itself at the outset, 
and this difference can never be wholly removed ; there is an ab- 
solute antagonism between the sentimental school represented by 
such theorists as Mancini and Pierantoni, and the practical or 
statesman-like school represented by Montague Bernard and 
Vernon Harcourt. At the first business session, Mr. H. D. 
Jencken, a profound student and able writer on the Roman Law, 
offered the following resolutions : — 


“(1) That an international code, defining with as much precision as pos- 
sible the rights and duties of nations and of their respective members, is 
most desirable for the peace, harmony, and convenience of nations, and that 
all practicable means should be used to promote the preparation and adop- 
tion of such a code. (2) That for the purpose of aiding in such a task 
the conference will appoint a committee to prepare projects to be sub- 
mitted to a future conference. (5) That a committee of five be nominated 
to report to the congress on these questions, and generally to report on the 
practicability of framing a code of public and private International Law and 
arbitration.” 


These resolutions, harmless as they seem to be, and not 
committing the Association to any theory or scheme, gave rise 
to a long discussion, and were finally withdrawn. Professor 
Bluntschli acceded generally to the plan which was thus indi- 
cated, but with reservations. Referring to arbitration as a mode 
of deciding international disputes, he contended that paramount 
interests affecting the existence of a nation could not be deter-_ 
mined by its means. His views were supported by Montague 
Bernard, Rolin-Jacquemyns, and some others, and were contro- 
verted by Sir Travers Twiss, Mr. Webster, Mr. Richard, MM. 
Passy, Bredius, and others. The exact point at issue between 
these speakers seems to have been simply whether arbitration 
was adapted to all matters of controversy between nations, or 
whether there are certain subjects to which it cannot be applied ; 
a difference purely speculative, for, as long as nations retain 
even the semblance of independence and sovereignty, the ques- 
tion whether a particular state will submit its interests to arbitra- 
tion must always be determined by its own government, upon 
considerations which cannot be brought within the sphere of com- 
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pulsory rules or of juridical science, — considerations of state, 
and not of jurisprudence. On the second day the conference 
adopted, with one dissenting voice, the following resolution, 
which had been originally proposed by Montague Bernard, but 
which had been modified in so important a manner by amend. 
ment that the mover himself recorded the only vote in opposi- 
tion: — 

“That this conference declares that it regards arbitration as a means 
essentially just and reasonable, and even obligatory (obligatoire) on all 
nations, of terminating international differences which cannot be settled by 
negotiation. It abstains from affirming that in all cases, without exception, 
this mode of solution is applicable; but it believes that the exceptions are 
rare, and it is convinced that no difference ought to be consideréd insoluble 
until after a clear statement of complaint and reasonable delay and the ex- 
haustion of all pacific methods of accommodation.” 


This resolution, as drawn and offered by the distinguished Eng- 
lish jurist, did not contain the clause “ and even obligatory on all 
nations.” These words were proposed as an amendment, and upon 
their adoption or rejection the discussion, which was animated and 
sometimes eloquent, principally turned. It was said, on the one 
side, that the conference assuming to define its exact position in 
scientific and juridical language — language every word of which 
should be carefully chosen and accurately weighed — would stul- 
tify itself by applying the term “obligatory” to nations. The 
Association was not dealing with purely moral questions ; it was 
not summoning governments into the court of conscience; it 
was professing to announce a juridical doctrine affecting peoples 
in their purely juridical relations ; it was, in short, declaring what 
was in its opinion the daw of nations, not what were their moral 
duties. As nations are juridically equal, independent, and 
sovereign, the term “ obligatory,” as applied to them, is never 
appropriate in a strictly scientific formula; it is exceedingly in- 
appropriate when inserted in a formula framed for the purpose of 
setting forth a doctrine which the International Law has confess- 
edly not hitherto announced and enforced. One great object 
of the Association is to reform the International Law. That law 
does not demand a resort to arbitration in all or any cases, for it 
leaves this mode of settling disputes to the voluntary action of 
the disputants ; it is only by an agreement between the parties 
that an arbitration can be effected. The proposed reform is to 
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consist in introducing the arbitral mode of adjustment as a jurid- 
ical means, instead of a means resting entirely upon contract. 
To say, therefore, that arbitration is now obligatory on all nations, 
js to pass out of the domain of law into that of pure morality ; as 
the utterance of a juridical proposition, it is a palpable, a self- 
evident untruth. These arguments it was impossible to meet 
directly and to overthrow, because they are not matters of opin- 
ion, but are admitted facts. The supporters of the amendment * 
indirectly conceded that they were acting not within the domain 
of jurisprudence, but within that of morals. They insisted that 
the absolute, perfect ideal of international obligations, and of the 
moral power which creates those obligations, should be accepted 
at the outset, formulated, and held up in the sight and for the 
approval of mankind. Granting that this ideal would not be 
attained by statesmen and governments in the actual administra- 
tions of public affairs, still the tendency would ever be more and 
more towards its realization. These arguments, vague and in- 
consequential as they may seem, when clothed in the beautiful 
language and enforced with the flowing eloquence of Mancini, 
prevailed with the assembly, and the amendment was adopted 
with but a single recorded negative vote.! Upon his return to 
England, Professor Montague Bernard sent a letter to the London 
Times, — plainly in answer to some criticism,—describing the 
proceedings in which he had just taken a part, and defining his 
own position. He distinctly and emphatically avowed that he 
had no faith in any immediate, direct, and practical results to be 
‘attained by the Association, either in the codification of the Inter- 
national Law, or in its reform, or in the introduction of arbitration 
as a judicial means of settling controversies and avoiding war. 
He attended the conference more as an observer than as an active 
worker, and while there endeavored to shape its action in accord- 
ance with his own moderate views. He did not share in the 
glowing expectations held by the enthusiasts who formed a ma- 
jority of the congress; in his opinion, its direct effect upon the 
law itself would be little or nothing ; and the good that it would 
1 London Times, Oct. 15 and 16, 1873.— Special Correspondence from Brussels 
describing the proceedings of the Association. We have not attempted in the least 
to give the language of the speakers, nor even to designate them by name. We have 
simply stated, in a condensed form and in our own order and terms, the substance of 


the arguments relied upon by the two schools or parties into which the Association 
separated. Probably no one speaker would recognize his remarks in our summary. 
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accomplish would be by educating and influencing the public 
opinion, and quickening the public conscience in respect to in- 
ter-state relations. In these views he asserted that Professor 
Bluntschli was in complete agreement with himself.! That Mr. 
Montague Bernard should hold these opinions was a matter of 
course, but that Professor Bluntschli should be in aecord with 
him is not a little remarkable. Much of what the German jurist 
has published would lead us to suppose that he belonged to the 
advanced school of sentimentalists,—the school which persist- 
ently shuts its eyes to hard facts, and thus avoids the difficulties 
arising from their existence, which ignores all the selfish and per- 
sonal tendencies of human nature, and which expects, or seems 
to expect, that all disturbing influences will be banished from 
societies, and that the reign of abstract right and justice will be 
inaugurated, by the decree of a congress of professors. 

Having completed its organization and adopted the resolution 
before quoted, the Association adjourned, appointing its next 
annual conference at Geneva, in September, 1874. This second 
conference was certainly a success; the attendance was large, 
representing all parts of Europe and America, and even Japan. 
The proceedings consisted principally in the reception and discus- 
sion of papers relating to arbitration and the codification of the 
law of nations, both public and private. Among the particular 
topics thus presented for consideration were the assimilation of 
law and procedure in different states, the unification of laws in 
respect of property in the fruits of intellectual labor; that is, 
international copyright and patent right, uniformity of laws in 
respect of contracts, bills of exchange, and other negotiable in- 
struments. In carrying out the main purpose of the Associa- 
tion, —a general codification, —a resolution was passed that the 
** Draft Outlines of an International Code,” of David Dudley 
Field, should be taken as the basis, and should be considered in 
sections by being submitted to competent committees for exami- 
nation, revision, and addition, to the end that a complete code 
might thus be formed.? No full and detailed account of the pro- 
ceedings of the Association at this conference, held at Geneva, in 
September last, has been published. 


1 London Times, Oct. 18, 1873. 
2 Report made to the Social Science Congress at Glasgow, in the autumn of 1874, 
by Mr. Thomas Webster, Q. Cc. 


] 
in 
Pr 
ha 
fo 
Al 
by 
th 
au 

of 
th 
ec 
al 
si 
a 
li 
a 
0 
b 

d 

t 

0 

t 

a 

] 

XUM 


OF THE INTERNATIONAL LAW. 193 


Ill. Zhe Russian Congress on the Laws of War, at Brussels, 
in 1874. 

Within the past few years, and especially during and since the 
Prusso-Austrian and Franco-German wars, diplomatic measures 
have been adopted by most if not all the European states, having 
for their object the mitigation of the horrors of actual warfare. 
Among these may be mentioned the convention of St. Petersburg, 
by which the use of explosive bullets was declared illegal, and 
that of Geneva for the protection and relief of the wounded, 
and the establishment of the International Society of the Red 
Cross for the same benevolent purpose. The philanthropic mind 
of Europe has evidently been thoroughly aroused in reference to 
this particular subject, and has been, and probably still is, in a fit 
condition to be worked upon and used by wily diplomatists and 
ambitious governments for the accomplishment of ulterior de- 
signs under the cover of a zeal for humanity. In apparent 
accordance with these kindly motives, a scheme was made pub- 
lic in the different European states to regulate the conduct of 
actual hostilities, especially in respect of the treatment of pris- 
oners and the wounded. This project, it was proposed, should 
be carried out by an international society called ** The Universal 
Alliance ” and by the ** Society for the Amelioration of the Con- 
dition of Prisoners of War,” but was to be finally accomplished 
through diplomatic action; in other words, the plan, though 
originated and set in motion by voluntary associations of philan- 
thropists, was to be consummated by a convention or treaty exe- 
cuted by the various governments. Whether the movement 
actually took its rise among private persons, impelled solely by 
sentiments of humanity, or whether it was first conceived by the 
Russian government, and set on foot in this manner from consid- 
erations of policy, does not appear; but it is certain that it was 
soon openly adopted and steadily urged forward by that great 
power. Early in the spring of 1874, the Imperial Chancellor, 
Prince Gortchakoff, addressed a circular letter to all the govern- 
ments of Europe, inviting them to join in a Congress, to be held 
at Brussels, in July, each to be represented therein by a military 
and by a diplomatic agent. The avowed purpose of the confer- 
ence, according to this despatch, was to consider the International 
Law respecting the operations of war, and especially the treat- 
ment of prisoners and wounded. The following is the text of 
this circular, dated April 17, 1874: — 
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“M. te Comte, —By my despatch of the 6th iust., I requested you to 
communicate to the government to which you are accredited, the answer 
which we have returned to the proposal of the Society for the Amelioration 
of the Condition of Prisoners of War, and the intention we had arrived at 
of laying before the cabinets a project for an international code with the 
object of determining the laws and usages of warfare. I have the honor 
to transmit this project to you herewith. The motive by which it is inspired 
is one of humanity, which, we are convinced, will meet a general feeling, 
a geucral interest, and a general need. ‘The more that solidarity becomes 
developed which tends in these times to bring together and to unite nations 
as the members of one family, the more their military organization tends 
to give to their wars the character of conflicts between armed nations, the 
more necessary does it become to determine with greater precision the laws 
and usages admissible in a state of war, in order to limit the consequences 
and to diminish the calamities attendant upon it, so far as it may be possi- 
ble and desirable. We believe this to be the duty and interest of every 
state. The project which we submit to the cabinets is only a starting. 
point for ulterior deliberations, which we trust will prepare the way for a 
general understanding. To this end we are of opinion that a conference 
of special plenipotentiaries might be convoked to discuss these questions, 
and to decide upon a definite code which might thenceforth be clothed with 
an international character.” 


This communication is exceedingly plausible. The humani- 
tarian clement is made entirely prominent, and the impression is 
conveyed that the sole object of the Congress would be similar 
to that of the Geneva convention, would be in fact to enlarge 
the scope and effect of that agreement, and to frame a code of 
definite rules, especially in respect to disabled soldiers, which 
should mitigate the terrible evils of warfare, and to which all 
civilized peoples would yield a glad assent. After a while, how- 
ever, the purpose of the Russian government was more fully 
disclosed ; and it became apparent that, under the guise of such a 
mild and worthy undertaking, the real design was to make the 
most sweeping changes in the laws of war, and especially to rev- 
olutionize the methods of maritime warfare. Before this was 
fully understood, most of the nations had signified their intention 
of complying with the invitation and of being represented in the 
approaching conference. 

Prince Gortchakoff, at this period of the negotiations, sub- 
mitted to the various cabinets the draft of a project drawn 
up at his command, which would be laid before the Congress, 
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and the adoption of which in the form of an international 
convention would be urged by his government. The important 
portions of this project will be stated hereafter. This movement 
changed the character of the whole proceeding, and opened the 
eyes of European statesmen. The British Secretary of Foreign 
Affairs, Earl Derby, immediately announced to the Russian Prime 
Minister that the delegate from Great Britain would be a spec- 
tator merely, and would take no part in the Congress, and that 
his government would not go to that length even, unless all inten- 
tion to discuss maritime operations and naval warfare should be 
distinctly disavowed.1 


1 Lord Derby's letter is so important, as throwing light both upon the nature of 
the scheme and upon the position of the parties, that we give itin full. It is dated 
July 4, 1874: — 

“My Lorp,— Her Majesty’s government have considered, with all the attention 
which so important a proposal deserves, the project of the Emperor of Russia for a 
conference to be held at Brussels to discuss the rules of military warfare. . . . The 
proposal of a conference at Brussels was first made by the Society for the Ameliora- 
tion of the Condition of Prisoners of War, and was confined to that subject. Before, 
however, Her Majesty’s government had expressed any opinion on the expediency 
of accepting the invitation thus given, they were requested by the Russian govern- 
ment to suspend their action in the matter until the draft project then in preparation 
by that government was completed. This project has proved to contain a detailed 
scheme for the conduct of military operations, of which the treatment of prisoners 
of war occupies but a small part. Prince Gortchakoff, moreover, in his despatch of 
the 1ith April, states that ‘The project which we submit to the cabinets is only a 
starting-point for ulterior deliberations which, we trust, will prepare the way for a 
general understanding.’ That Her Majesty’s government would be happy to join 
with the government of the Emperor of Russia in any measure for the prevention of 
unnecessary suffering, is shown by Great Britain having already, with that object, 
acceded to the declarations relating to the Geneva Cross and the use of explosive bul- 
lets; and Her Majesty’s government would not, therefore, now be prepared to take ex- 
ception to a discussion in a conference of delegates of such details of warlike operations 
in the field as it might be found useful and practicable to advise upon; but Her Maj- 
esty’s government are firmly determined not to enter into any discussion of the rules 
of International Law by which the relations of belligerents are guided, or to under- 
take any new obligations or engagements of any kind in regard to general principles. 
Her Majesty’s government deem it to be of great importance that they should frankly 
make this statement at the outset, and this has become the more necessary since 
Tumors are current that one government at least has contemplated sending a naval 
delegate to the conference, under the impression that naval matters may be intro- 
duced as subjects of consideration and discussion. Her Majesty’s government feel 
assured that such an extension of the scope of the conference would be fatal to any 
agreement on the particular details of military regulations; and they are certain, 
therefore, that, in protesting against it in anticipation, they will only be acting in 
accordance with the wishes and views of His Imperial Majesty for a successful issue 
to the conference which he has proposed should be assembled. I have accordingly 
to request you to state to the Russian government that, before agreeing to send a 
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To the request made at the close of this circular letter, Aus. 
tria, Belgium, Denmark, France, Holland, Spain, and Sweden at 
once returned a full assent. Germany and Italy announced that 
they should follow Russia. The latter power, in a despatch of 
July 14, replied in the following terms :— 

“It is by no means our intention to extend the programme of the delibe. 
rations beyond the limits laid down in our scheme. Consequently it is under. 
stood that neither maritime operations nor naval wars, nor the relations of 
belligerents at sea, nor in general the recognized principles of International 
Law, will be entertained by us or brought forward for discussion.” 


This disavowal is certainly most direct and comprehensive, 
and yet it should be read in connection with the project itself to 
which it refers, and which was to be made the basis of all the 
deliberation and action of the Congress. As long as this project 
was retained, the diplomatic construction thus put upon it by the 
Russian Cabinet was plainly deceptive. One of its inost impor- 
tant provisions, taken according to the natural and necessary 
import of its terms, would, if adopted by the nations, destroy at 
a blow all power to capture the private property —ships and 
cargoes —of an enemy citizen at sea; while its rules dealing 
with military operations on the land are in direct conflict with 
the most firmly established doctrines of the International Law, 
and would imperil the security, even the very existence, of all 
states which, either from considerations of policy or of necessity, 
do not maintain enormous standing armies. In short, the code 
thus offered to the world by Russia would effect nothing less 
than a revolution in the law of nations. Throughout the entire 
negotiation, the Russian and the German governments have acted 
together in the closest harmony ; and the conviction forces itself 
upon the mind of the distant and unbiassed observer that the 
whole scheme was contrived by Prince Gortchakoff and Prince 
Bismark to aggrandize the enormous military powers whose ad- 
ministrative policy they control. 


delegate to the conference, Iler Majesty’s government must request the most positive 
and distinct assurance from that government, as well as from the governments of all 
the powers invited toyake part in the conference, that their delegates shall be in- 
structed to confine thdnsetves to the consideration of details of military operations 
of the nature of those dealt with in the project of the Russian government, and shall 
not entertain in any shape, directly or indirectly, any thing relating to maritime ope- 
rations or naval warfare.” 
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The project itself submitted by Russia is a code of war, a com- 
plete system of rules concerning the conduct of hostilities, of 
which those relating to prisoners and wounded form a very small 
part. We quote the most important portions which purport to 
define the rights and duties of belligerents, in order that it may be 
seen how widely they depart from the acknowledged principles of 
the public law, and how far, under a semblance of humanity, they 
necessarily tend to uphold and maintain a military absolutism, and 
to destroy the effective energies of free and intelligent peoples. 


PROJECT FOR AN INTERNATIONAL CONVENTION ON THE LAWS 
AND CUSTOMS OF WAR. 


GENERAL PRINCIPLES. 


_I. An international war is a state of open conflict between two inde- 
pendent states (acting alone or with allies), and between their armed and 
organized forces. 

II. Operations of war must be directed exclusively against the forces 
and the means of making war of the hostile state, and not against its sub- 
jects, so long as the latter do not themselves take any active part in the 
war. 

III. In order to attain the object of the war, all means and all measures 
in conformity with the laws and customs of war, and justified by the neces- 
sities of war, shall be permitted. 


Section I.—Or tHe Ricuts or BELLIGERENTS ONE TOWARDS THE 
OTHER. 


Cuarter I.— Of Military Authority over the Hostile State. 


§ 1. The occupation by the enemy of a part of the territory of a state 
with which he is at war suspends ¢pso facto the authority of the legal 
power of the latter, and substitutes in its place the military authority of 
the occupying state. 

§ 2. The enemy who occupies a district can, according to the require- 
ments of the war and in the public interest, either maintain in full force the 
laws existing there in time of peace, modify them in part, or suspend them 
altogether. 

§ 3. In accordance with the rights of war, the chief of the army of 
occupation may compel the departments, as well as the officers of the civil 
administration of police and of justice, to continue in the exercise of their 
duties under his superintendence and control. 

§ 4. The military authority may require the local officials to undertake 
on oath, or on their word, to fulfil the duties required of them during the 
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hostile occupation ; it may remove those who refuse to satisfy this require. 
ment, and prosecute judicially those who shall not fulfil the duties under. 
taken by them. 

§ 5. The army of occupation shall have the right to levy, for its benefit, 
against the inhubitants all taxes, dues, duties, and tolls established by their 
legal government. 

§ 6. An army occupying a hostile country shall have the right to take 
possession of all funds belonging to the government, of its depots and arms, 
of its means of transport, of its magazines and supplies, and, generally, of 
all government property which may assist the objects of the war. [Note, 
All railway rolling stock, although belonging to private companies, as also 
depots of arms, and generally all kinds of munitions of war, although 
belonging to private individuals, shall be equally subject to seizure by the 
army of occupation. ] 

§ 7. The use of public buildings, as forests, and agricultural works 
belonging to the hostile state, and which are found in the occupied country, 
shall pass in like manner into the possession of the army of occupation. 


Cuapter II.— Of those who are to be recognized as Belligerents ; of 
Combatants and Non-combatants. 

§ 9. The rights of belligerents shall not only be enjoyed by the army, 

but also by the militia and volunteers in the following cases: (1) if, having 


at their head a person responsible for his subordinates, they are at the same 
time subject to orders from head-quarters; (2) if they wear some distinctive 
badge, recognizable at a distance ; (3) if they carry arms openly ; and (4) 
if in their operations they conform to the laws, customs, and procedure of 
war, 

Armed bands not complying with the above-mentioned conditions shall 
not possess the rights of belligerents; they shall not be considered as regu- 
lar enemies, and in case of capture shall be proceeded against judicially. 


Cuaprer IIT. — Of the Means of injuring the Enemy: of those which are 
permitted or are forbidden. 


§ 13. Amongst the means of warfare which are permitted are,— (a) 
Every operation of war by the army or by detached bodies, such as ambus- 
cades, skirmishing, &c.; (4) The se‘zure or destruction of every thing that is 
necessary to the enemy in order to carry on the war, or of that which may add 

.to his strength; (c) The destruction of every thing that hinders the success 
of warlike operations ; (d) Every species of warlike stratagem; but who- 
ever makes use of the enemy's national flag, his military insignia, or his 
uniform, with a view to deceive him, deprives himself thereby of the pro- 
tection of the laws of war; (e) The employment of every available means 
of procuring information about the enemy and the country. 
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Secrion II. —Or tue Ricnts or Berticerents with Rererence 
TO Private INDIVIDUALS. 


Cuarter I.— Of the Military Power with Respect to Private Individuals. 


§ 45, The inhabitants of a district not already occupied by the enemy, 
who shall take up arms in defence of their country, ought to be regarded as 
belligerents, and, if captured, should be considered as prisoners of war. 

§ 46. Individuals belonging to the population of a country, in which the 
enemy's power is already established [that is, where the enemy has occu- 
pied a part or district of a country according to the provisions of §§ 1 to 4, 
ante], who shall rise in arms against them, may be handed over to justice, 
and are not regarded as prisoners of war. 

§ 47. Individuals who at one time take part independently in the opera- 
tions of war, and at another return to their pacific occupations, not fulfilling 
generally the conditions of § 9, do not enjoy the rights of belligerents, 
and are amenable, in case of capture, to military justice. 

§ 51. The troops should respect private property in the occupied terri- 
tory, and in no case destroy it without pressing necessity. 


Cnarter II.— Of Requisitions and Contributions. 


§ 52. The enemy may exact from the local population all the taxes, 
labor, and dues, both in money and in kind, to which the armies of the 
legal government have a right. 

§ 53. The army of occupation may exact from the local population all 
articles of provisions, clothing, boots, &c., necessary for its maintenance. In 
such a case the belligerent is bound, as far as possible, either to indemnify 
the persons giving up their property, or else to give them the customary 
receipts. 

§ 54. The enemy may levy money contributions on the population of the 
country of which he is in possession [see §§ 1 to 5], either in case of 
absolute and inevitable necessity or by way of penalty, but, in the one case 
as well as in the other, only by virtue of a decision of the commander-in- 
chief, and care being taken besides to avoid ruining the population. The 
sums of money levied on the population in the first case may be liable to 
restitution. 


The foregoing provisions clearly show the character and object 
of this suggested code. Notwithstanding the disclaimer of the 
Russian cabinet, the second article of the ‘* General Principles” 
would inevitably prevent the lawful capture of private enemy 
property on the sea. The language is susceptible of no other 
meaning. The * project” is not in its title confined to military 
operations on the land; it is to be “*a convention on the laws and 
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customs of war,” which must include all species of war. The 
second article is also expressed in the most general terms, and 
announces the central principle from which all the rest is devel. 
oped, the fundamental doctrine upon which all the rest is con- 
structed. ‘ The operations of war [that is, naval or land} must 
be directed exclusively against the forces, and the means of 
making war of the hostile state.’ A merchant ship or cargo is 
certainly not a “force” nor a “means of making war” of the 
nation to which the owner belongs, and therefore operations 
against them — that is, their capture—are expressly forbidden, 
Turning to the main body of the code, we find, under a thin guise 
of humanitarianism, the sternest and most implacable military 
absolutism. That actual hostilities should be directed against 
professional combatants alone, against the means of offence and 
defence of the enemy, is a favorite theory with the sentimental 
school of publicists ; and in one aspect it might seem destined to 
mitigate the horrors of warfare. Announcing this theory as the 
basis of its entire legislation, the Russian code assumes at the 
outset the semblance of reform, and of devotion to the interests 
of mankind. Prince Gortchakoff’s despatch of April 17 uses 
the stock formulas of the humanitarians, — “ the solidarity of the 
peoples,” “ nations all the members of one family,’’— and breathes 
the spirit of a peace society report. This humane principle, by an 
almost satanic perversion, is used, however, not to relieve private 
non-combatant citizens, but to impose upon them the most griev- 
ous and heavy burdens, to destroy in them all sentiments of 
patriotism and devotion to country, and to expose them to the 
dread penalties of “ military justice,” which means the drum-head 
court-martial, the platoon and volley, and the halter. The im- 
munities of private citizens and of their property, professed in this 
code, are a mere sham and pretence. Never before was the power 
of a military commander at the head of an invading army to take 
or destroy property, although always exercised as a part of the 
usages of war, so clearly formulated, and set forth in so stern and 
peremptory terms, as in this convention proposed to be executed 
in the interests of progress and civilization. Should all these 
provisions become incorporated into the International Law, the few 
great Powers whose governments are based upon military abso- 
lutism would soon dominate the world. All opposition, except by 
organized forces, being made illegal, all opportunity of individual 
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action being cut off, and all hostilities being confined to the land, 
free, constitutional states, which do not and cannot exist by the 
aid of vast standing armies, could offer no effectual resistance. 
The features of the plan which are pre-eminently objectionable — 
and they are the more dangerous because, with great diplomatic _ 
skill, they are artfully made to show a semblance of humanity — 
are those which define the legal status of a district or portion 
of a country occupied by the enemy, and the civil obligations of 
its population towards that temporarily successful occupant. The 
mere presence of an invading army is made to dissolve the nat- 
ural allegiance of the inhabitants, and to transfer it to the invaders ; 
the citizens, whether in official or private positions, must render 
a civil obedience to the commander-in-chief, and for any failure 
are made liable to military punishment. In this manner the 
people of a country are required to take an active part in the 
defeat and perhaps subjugation of their own government and 
nation. It is not the case of an accomplished utter defeat and 
cessation of an opposition to which these provisions of the code 
apply ; all that is not necessary. As soon as any part of the ter- 
ritory is entered and occupied by the invading army, no matter 
how energetic the contest may be in other portions of the com- 
mon native land, the inhabitants are forthwith, by virtue of these 
proposed articles, transformed into obedient subjects of the former 
foe, and actual enemies of their rightful government. It is not 
enough that they remain passive, engage in their customary 
avecations, and offer no resistance; they must be active in their 
new allegiance ; if they are civil officers, they must administer 
the laws in the interests and under the direction solely of the 
military commander; all taxes and other public dues must be 
regularly paid, but to the army treasury, and not to defray the 
expenses of local administration. The citizen is driven to act 
thus in opposition to all his higher interests, and to his patriotic 
feelings and love of country, by the unlimited sanction of military 
punishment, inflicted at the will of the commander, and solemnly 
declared to be legal and a part of the positive public law, by this 
collection of infamous rules. No contrivance could be devised to 
more effectually weaken the defensive power of free states which 
trust to the spontaneous action of their populations in the excep- 
tional periods of active hostilities, and to exalt that of the enor- 
mous military empires which ordinarily maintain vast standing 
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armies and compel all the able-bodied male citizens to serve 
in the ranks, thus converting the entire nation into one organized 
and trained armed force, than these so-called * laws and usages 
of war.” 

Notwithstanding the hypocritical declarations of § 51 con- 
cerning the respect due to private property, such property 
is placed entirely at the mercy of the invader. The truth of 
this statement is shown by collating several separate sections, 
All taxes and other public dues may be collected, not for the 
benefit of the country, but “for that of the arm y (§ 5). This 
is confiscation. All railway material may be appropriated (§ 6); 
every thing that is useful to the country’s defence, or that hinders 
the success of the country’s enemy, may be seized or destroyed 
(§ 13); whatever may, according to the internal laws, be taken 
or used by the national forees may be taken or used by the 
invader (§ 52); pecuniary contributions may be exacted by way 
of penalty (§ 54). In none of these cases is any compensation to 
be made or indemnity given. Finally, the army of oceupation 
may, in general, seize all articles necessary for its maintenance, 
but must, * as far as possible,” indemnify the losers, and may exact 
money when necessary : but the sums so levied ‘* may be liable to 
restitution.” These latter clauses as to restitution and indemnity 
plainly furnish no security to those who may be stripped of their 
money or goods. The “necessity” can only be determined by 
the officer who exacts the contribution ; and, as restitution and 
indemnity are not absolutely due, but only ‘as far as possible,” 
and as the same officer is the sole judge of this possibility, it is 
evident that there is no legal claim for redress. The private citi- 
zens are thus, in respect of their persons and their property, 
placed under the absolute power of the hostile army which has 
entered their territory. We do not deny that this power exists as 
a matter of fact, and that it is constantly exercised according to 
the usages of modern warfare ; it is the pretence that persons and 
property of non-combatants are to be protected, found in imme- 
diate connection with these stern rules of war, which renders the 
code self-contradictory, and discloses the artful designs of its 
authors. It is not our present purpose to discuss the provisions 
which have been thus described, but simply to show their nature 
and necessary effect. It is not surprising that the French Peace 
Society (La Société Frangaise des Amis de la Paix) has spoken 
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of them “as awakening indignation and horror in the breast of 
every honest man.” 

The session held at Brussels in the summer of 1874 was pro- 
ductive of no results. The British delegates were spectators 
only, and refused even to sign the protocols; the French agents 
were restricted by positive instructions ; while the part taken in 
the discussions by the representatives of other states renders it 
doubtful whether the proposed code, or any thing resembling it, 
can ever be adopted. The Congress, however, was not finally 
dissolved, but is to be convened again at St. Petersburg. Intelli- 
gence has just been received by telegraph that Great Britain 
peremptorily declines to be represented in it, even by a silent 
looker-on. This decision will probably be followed by other 
powers. 

Second. The proposed modifications and reforms in the Inter- 
national Law. 

In accordance with the purpose already stated, we shall now 
briefly discuss, or at least describe, the most important of the 
modifications in the International Law which are advocated by 
certain schools of publicists, and sought to be accomplished 
through the labors of recently organized associations. These 
changes will affect both the form and the substance of the law, 
and are all embraced within the following general heads: Codifi- 
cation, or the reduction of the entire International Law, both 
public and private, into the form of a Code; the introduction of 
’ arbitration as an ordinary and necessary mode of terminating con- 
troversies between nations ; modifications in the usages of war; 
the removal of all conflict in those portions of the municipal laws 
of civilized countries which regulate personal status and rights of 
property and of contract. The alterations proposed to be made 
in the laws and usages of war are (1) the abolition of the capture 
of private property at sea; (2) the prohibition of trade in con- 
traband by neutral citizens ; (3) the adoption of the three rules 
of the Treaty of Washington; (4) the propositions contained 
in the Russian Code laid before the Congress at Brussels. 

I. Codification. Preliminary to any discussion of its merits, it 
is necessary to asvtertain with exactness what is contemplated in 
the proposed codification. A code may be a work affecting the 
form of the law alone. In this case, it would consist in a state- 
ment of all the doctrines and rules of the International Law 
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which are now universally accepted by civilized states, in a posi- 
tive, dogmatic, legislative form, and their orderly arrangement 
according to some scientific method. In all this there would be 
no legislation proper, no resort to the creative function ; and the 
result would be a harmonious, clear, and certain system, possess- 
ing the same advantages which a scientific reduction of the 
municipal law is supposed to have over the same law when scat- 
tered through a multitude of statutes, judicial decisions, and 
treatises. 

On the other hand, the work of codification may embrace 
changes in material as well as in mode. Assuming the same form 
as the one just described, it may effect alterations to any conceiy- 

‘able extent in the existing rules, and additions of precepts and 
principles in respect of which the present law is entirely silent, 
Again, the code may be exclusively confined to the Public Inter- 
national Law, —those rules which control the external relations 
of states in their corporate capacity ;— or it may include also the 
Private International Law,—the juridical relations of private 
citizens and subjects of different states arising from their respec- 
tive internal or municipal laws. —It is important to understand 
the exact nature of the work to be accomplished in the case last 
stated ; and we pause a moment to explain it, since this feature of 
the codification is a favorite one with many theorists, who do not 
at all trouble themselves with peace, war, or arbitration. The 
municipal laws of various nations being in many respects unlike, 
contain different and even conflicting rules relating to the same 
circumstances and events, the same acts and defaults, the same 
persons and things. Under these same circumstances, by virtue 
of these same events, acts, or defaults, the citizens of different 
countries are therefore clothed with different rights, and subject 
to different obligations; and when brought into close relations 


with each other by trade, commerce, travel, or other species of © 


intercourse, a clashing of their juridical rights and obligations in- 
evitably arises. Private International Law, as a separate depart- 
ment of jurisprudence, ascertains these instances of antagonism, 
and determines when they may be removed, by allowing to the 
law of one state a certain force and efficacy within the territory 
of another. This effect, however, is never compulsory ; it pro- 
ceeds alone from the comity of nations. To force a state to alter 
its own municipal law, or, which amounts to the same thing, to 
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adopt the law of another, in whole or in part, would be a direct 
invasion of its sovereignty and independence. The only possible 
object of a code of rules operating within the domain of the so- 
called Private International Law, would be uniformity of regulation 
in respect to certain specified subjects which confessedly fall within 
the sphere of the municipal law; and this uniformity could only 
be produced by such an alteration in the internal systems of the 
several nations as should render them, in respect to these sub- 
jects, identical. Whatever be the form of such a code, and in 
whatever manner adopted, if it be at all effective in producing 
the desired results, it must to that extent modify and control the 
municipal law of all the states which are subject to it. A code 
of Private International Law which ends the conflicts among the 
local systems, and produces a uniformity of rule in respect to 
matters of common interest, will, therefore, be in fact a modifica- 
tion of each municipal law, and a legislation for each separate 
country which submits to it; and thus external power and gov- 
ernment must to that extent be imposed upon the national sov- 
ereignty and independence. The codifiers would sit as a legislature 
enacting a body of rules which in some manner would be incor- 
porated into the local system of each country of the civilized 
world. This result, difficult — almost impossible — as it may be 
of attainment, is contemplated by able jurists as both practicable 
and expedient. Among the subjects in relation to which uni- 
formity of rule is proposed are, shipping, railways, telegraphs, 
postal service, copyright, patent-right, money, bills of exchange, 
promissory notes, insurance; and even personal status, as mar- 
riage, divorce, and infancy. 

Is it possible to frame a code for the civilized world constructed 
upon either of the foregoing principles? There are certainly no 
insuperable obstacles in the way of preparing one of the kind first 
described, nor of its adoption when prepared. Although the ma- 
terial for it is now scattered through numerous treaties, state- 
papers, and text-books, and although there is no authoritative 
law-giver nor expounder, yet a great body of practical rules are 
universally known and acknowledged by governments, and ac- 
cepted by them as controlling in their intercourse and relations 
with each other. In respect to the nature, extent, and meaning 
of these rules no dispute ever arises ; national controversies invari- 
ably spring from other causes. To collect these rules and prin- 
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ciples, and to arrange them in a scientific order, so that the result 
may be accepted as a correct and comprehensive statement of 
what all admit, is a task comparatively easy ; and an association 
of jurists like the Institute of International Law is pre-eminently 
fitted for its accomplishment. Composed of members selected 
from different nations, representing all the schools of thought, and 
holding no official positions, it would be removed from the tempta- 
tion and the suspicion of acting in the interests of any particular 
state, or of promoting the triumph of any special theory. If an 
acceptable code is ever compiled, it will doubtless be the volun- 
tary work of such a body, prepared and offered to the various 
governments for their approval, rather than the product of a con- 
gress of professional diplomatists, in which the national rivalries 
and personal antagonisms of the delegates would inevitably pre- 
vent any hearty co-operation. 

The simple digest which we have described would not, how- 
ever, satisfy the modern theorists. They demand sweeping 
amendments and large additions ; the result they seek is one of 
legislation, and not of compilation. Notwithstanding the ardor of 
so many learned enthusiasts, the resolves of associations and insti- 
tutes, and the intrigues of ambitious statesmen, this anticipated 
remodelling of the International Law, public and private, is simply 
impossible. If all the suggested modifications were real reforms, 
if they tended to bring the common jurisprudence of the world 
into a closer harmony with the principles of right and justice, and 
if their necessary effect would be an actual benefit to mankind, 
still they involve too great an invasion of national sovereignty and 
independence to be voluntarily accepted by the whole family of 
civilized states. Granting that the removal of all conflict in the 
private rights of person, of property, and of contract would be an 
inestimable boon, can it be expected that all nations will abandon 


their own systems of economic policy, and consent that their 


internal legislation in reference to trade and commerce, in refer- 
ence to personal status and the domestic relations, and in reference 
to rights of property, shall be moulded into conformity with a 
universal type? The jurisprudence of every civilized country is 
a growth. Based upon primitive institutions and customs, its 
progress is a continuous development which preserves in all its 
stages the uneffaceable marks of its race, origin, and of the 
national life of which it is the highest expression. To suppose 
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that by the action of a congress of jurists, however learned, or of 
an association of professors, however wise, free states can be 
induced to dissever their municipal law from all connection with 
their national history, and to reconstruct it upon a foreign model, 
however perfect in theory, is to assume a simple impossibility ; it 
ignores all the conditions of national existence, all the elements 
which make up a separate national life. These considerations 
apply with a peculiar force to the suggested modifications in the 
usages of war, — modifications which directly affect the means by 
which states assert their superiovity in making, or maintain 
their existence in receiving, attack. The former class of amend- 
ments — those which would produce uniformity of rule in the 
private municipal law — merely touch the surface of the political 
society ; these reach to its very centre, and arouse all the instincts 
and sentiments of patriotism and devotion to the state, of national 
pride and ambition, of self-aggrandizement and self-preservation. 
The modes of carrying on war which have been described, if 
adopted as rules of the International Law, would injure neutrals, 
by cutting off the source of a most lucrative trade in times of 
actual hostilities, would destroy the naval superiority of all mari- 


’ time states, would vastly lessen the offensive and defensive power 


of the weaker nations, and enormously increase that of the great 
military empires. They would, in short, reduce war to a duel 
between professional combatants, in which the largest and best 
equipped armies must invariably be successful. This is the glori- 
ous result which an eager but ignorant philanthropy is striving to 
produce, — the certain triumph of military absolutism. That the 
minor states, that the maritime nations, that any free peoples 
living under constitutional governments, above all, that Great 
Britain and the United States, should unite in a measure so de- 
structive to all their highest interests, is incredible ; it would be 
deliberate national suicide. And yet there is danger. The. profes- 
sional philanthropists, carried away with the notion that war will 
be humanized by restricting all hostilities to the combatants, and 
imagining, perhaps, that a code possesses in itself some mysteri- 
ous virtue, are playing into the hands of wily diplomatists like 
Gortchakoff and Bismark, and, as far as possible, aiding those 
apostles of absolutism to deal a death-blow to civil liberty and 
constitutional government. Only last month a meeting was held 
in New York, attended by many gentlemen eminent for their pri- 
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vate virtues, whose names are foremost in every work of active 
charity, but who are evidently most profoundly ignorant of inter 
national law and diplomacy ; and this meeting adopted resolutions 
urging the United States to be represented at and to take a part 
in the Congress at St. Petersburg. When we remember the 
object of this Congress, and the nature of the * reform ” it is ex. 
pected to inaugurate ; when we reflect that Russia and Germany 
will force upon it, if possible, the proposed convention, and will 
at least consent to no other, — we are compelled to believe that the 
worthy gentlemen who passed these resolutions cannot have read 
its infamous provisions, or else cannot have understood their 
meaning. Ne sutor ultra crepidam. 

While the conflicting interests of nations, their rivalries and 
ambitions, their traditional schemes of policy, their varying sys- 
tems of internal administration, all the worthy and elevating 
motives which control the movements of their governments and 
people, as well as all the selfish and degrading, will conspire to 
prevent the general acceptance of a code of public and private 
International Law which will in any substantial manner affect the 
existing relations between the members of the great family of 
states; and while, on the other hand, a digest or compilation of 
the acknowledged principles and rules of the Public Law, and 
their arrangement in a symmetrical and scientific form, is entirely 
practicable, the final question remains, What beneficial result to 
mankind would be attained thereby? The answer which must 
be given is not in accordance with the lofty anticipations of the 
zealous reformers who called together the Association at Brussels, 
nor with the more moderate predictions of the jurists who 
founded the Institute at Ghent; but it is none the less true. 
No appreciable effect either for good or for evil would be pro- 
duced upon nations or their populations. Beyond a doubt there 
would be some more certainty, simplicity, and clearness in the- 
statement of doctrines, some greater ease of reference and cita- 
tion, merely because one source of the law would be substituted 
for many, one book in the place of a library. All the advantages 
of this kind are conceded in their fullest extent. But we deny 
that the code would have the slightest tendency to alter the ex- 
isting relations of states with each other, to restrain their ambi- 
tions, to lessen the occasions or diminish the evils of war, or to 
introduce an era of universal peace. In order to accomplish any 
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of these objects, — indeed, to take the least step towards their ac- 
complishment, — the fundamental conception of the state as a sov- 
ereign and independent body must be abandoned ; and, before this 
can be done, human nature must be transformed. The central 
principle of all international law, the starting-point of all inter- 
national relations, is the absolute sovereignty and independence 
of each individual state ; and, as long as this fact exists, none of 
the predicted changes can flow from the adoption of the code, 
because there will not be the slightest alteration in any features 
of the system which is now utterly unable to restrain a govern- 
ment that desires and determines to violate its obligations, legal 
or moral, and is physically strong enough to carry out its will by 
aresort to war. It is plain that a code cannot be imposed upon 
the nations of the world. There is no supreme extra-national 
authority to'issue it as an act of legislation, nor to enforce its 
commands when issued. If such an outside authority should be 
contrived, and should be furnished with power commensurate 
with its jurisdiction, all the individual nations would be stripped 
at once of their sovereignty and independence, — attributes essen- 
tial to our conception of the state. There would no longer be 
nations; there would be one universal nation, separated into nu- 
merous provinces. If, therefore, the code is ever adopted, it 
must be by voluntary action; it would be, in fact, a universal 
treaty, and obedience to its rules and commands would be secured 
by exactly the same moral forces which now secure the observ- 
ance of any treaty stipulations. Treaties are treated as binding 
just as long as states deem it for their interests to respect them, 
and no longer. ‘ The rules of what we call International Law, as 
it uow exists, are voluntarily obeyed. If the restraining effect of 
public opinion be called a sanction, it is moral, and not physical, 
and may be, and we know constantly is, disregarded. War is not 
a sanction, because its decisions are not made with reference to 
any juridical principles ; they do not maintain juridical rights nor 
enforce obligations. Treaties are in the same manner volun- 
tarily obeyed, and would continue voluntary even though they 
should be made universal. To cast the International Law, there- 
fore, into the form of a treaty, would not give it any increase of 
compulsive force, and would confer upon nations no right or ad- 
vantage, whatever, which they do not now enjoy.”*? In determin- 


1 6 Am. Law Rev. 341. 
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ing the value of codification, these facts must be taken into the 
account. It is folly to ignore them, and to assume that human 
nature will be regenerated, that all the sources of war— the per. 
sonal ambitions and passions, the long-matured plans for territorial 
agegrandizement, the deep-seated rivalries and hatreds — will be 
abandoned by a mere change in the external form of that body 
of voluntary rules which is called the International Law. Con- 
ceding the power of an enlightened public opinion, admitting even 
that its controlling influence will steadily increase, still it is a 
moral sanction and may be disregarded, — disregarded with im- 
punity and with triumphant success, if a nation possess a military 
force sufficient to accomplish its purposes. The correctness of 
these conclusions has been virtually conceded by the ablest adyo- 
cates of a universal code. Professor Bluntschli admits that 
some form of international court, proceeding accordfng to estab- 
lished methods, and adjudicating upon fixed and universal rules, 
is necessary to perfect the system and to reach the anticipated 
results. This is a surrender of the whole position. It says that 
a universal treaty would produce no substantial benefit, and re- 
quires that the very central element of the state, its sovereignty 
and independence, should be destroyed, and a power set up over 
all communities and peoples, before the expectations of the refornm- 
ers can be realized. No greater political evil could be done to 
mankind, no heavier blow given to civil liberty and the free de- 
velopment of civilization, than this abolition of national autonomy. 

The discussion of the other proposed alterations in the Public 
Law — those relating to arbitration and to the operations of war- 
fare — would swell this article beyond all reasonable limits, and 
must be postponed to a future number of the Review. The re- 
form which has for its object the introduction of arbitration asa 
compulsory mode of terminating controversies between nations 
is independent of all others, and is sustained by the plainest con-— 
siderations of policy and of humanity. It involves as a necessary 
corollary the plan of a general disarmament, and its adoption 
even to a limited extent would tend to lessen the occasions and 
the possibilities of war. The contemplated changes in the methods 
of conducting actual hostilities stand, however, upon a very dif- 
ferent footing. Disguised under a specious appearance of human- 
ity, their inevitable effect would be to place the non-military states 
of Europe at the mercy of the few powerful empires whose gov- 
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ernments embody the very spirit of absolutism, and whose entire 
male populations are organized into vast standing armies. J ohn 
Stuart Mill, whose authority ought to be weighty with the mod- 
ern school of social reformers, summed up the whole case in one 

ithy sentence: * How war is to be humanized by shooting at 
men’s bodies, instead of taking their goods, I confess, surprises 


me. 
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THE POTTER ACT AT WASHINGTON. 


Sixce our last article on Wisconsin Railroad Acts was written, 
the Supreme Court of Wisconsin has decided the Railway Injune- 
tion suits,’ in which the Attorney-General of Wisconsin prayed 
for an injunction upon the railroad companies defendant, forbid- 
ding them to disobey the Potter Act. The court affirmed the 
constitutionality of that act, and ordered the injunction to issue, 
Chief Justice Ryan pronounced the opinion, which is very 
diffuse, filling fifty pages of fine type in its pamphlet issue. It 
is too discursive for detailed criticism at this time, and we can 
state only its main points. The court holds that the reserved 
power in the Wisconsin Constitution — ‘+ All general or special 
laws enacted under the provisions of this section” [on Corpo- 
rations, Article XI. 1] “‘may be altered or repealed by the leg- 
islature, at any time after their passage ’’ — enters into all charters 
formed under it; that although the rule in the Dartmouth College 
Case must be obeyed, that reservation excludes the rule from 
any application to corporate charters in Wisconsin, and restores 
to the state all its otherwise inherent authority over its own 
corporations, and gives it absolute power over the franchise. 


“ By force of the constitutional power reserved, and of the uniform con- 
struction and application of it, the rule in the Dartmouth College Case, as 
applied to corporations, never had place in this state, never was the law 
here. ‘The state emancipated itself from the thraldom of that decision in 
the act of becoming a state; and corporations since created here have 
never been above the law of the land. Subject to this reserved right, and 
under the rule in the Dartmouth College Case, charters of private corpora- 


tions are contracts, but contracts which the state may alter or determine at . 


pleasure. . . . The material property and rights of corporations should 
be inviolate, as they are here ; but it comports with the dignity and safety 
of the state that the franchises of corporations should be subject to the 
power which grants them ; that corporations should exist as the subordinates 
of the state, which is their creator, durante bene placito.” . 
“This is a question of state law, not of federal law. We give full 
scope to the Federal Constitution as interpreted by the federal courts, 


1 Attorney-General vy. The Chicago & North-western Railway Co. ; Same v, The Chi 
cago, Milwaukee, & St. Paul Railway Co, 
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but we stand clearly outside of both. This question could be brought 
within the Dartmouth College rule, not by interpretation of the Federal 
Constitution, but by interpretation of the state constitution only. ‘That is 
our function. We accept the construction of the Federal Constitution as 
the federal courts give it; but we give construction to our own cunstitu- 
tion for ourselves. And there we might well rest.” 


The court remark incidentally that it is unnecessary to dis- 
cuss the question whether the defendants have, as an attribute 
of ownership, a right to take toll, as intimated by Mr. Justice 
Strong in State Freight Tax Case, 15 Wallace, 232, 278, inde- 
pendent of any franchise to take it. 


“ They certainly could not have a right to exact what they might please. 
But the question is not here, because these corporations accepted a fran- 
chise to take toll, and must be held to take it under the franchise... . It 
was said that chapter 273 [the Potter Act] violates the rights of prop- 
erty of these defendants. We cannot perceive that it does. Whether it 
will lessen the income of their property we cannot foresee; we only know 
that it does lessen their rates of toll. But it does not wrongfully touch 
their property. As far as the franchise is to be considered property, it was 
subject to this very limitation; and the limitation is the exercise of a 
right over it which does not violate it. The right of limitation entered into 
the property and qualified it. And the act does not at all meddle with the 
material property, distinct from the franchise. It acts only on the fran- 
chise, not at all upon the material property. And it is sufficient to say that 
they acquired the material property as distinct from the franchise, subject 
to the alteration of the franchise under the reserved power. That was a 
condition under which they chose to hold their property ; and they have no 
right to complain when the condition is enforced. Their rights in their 
material property are inviolate, and shall never be violated with the sanc- 
tion of this court. But they are no more violated by this act and its 
enforcement than by the foreclosure of a mortgage or ejectment by para- 
mount title. It is a right over property which is enforced, not a wrong to 


right in property.” 


Upon this principle, the court would doubtless hold that an act 
which forbade a corporation. owning a cotton-mill, to make cloth 
with their machinery except for sale at half cost, under penalty, 
upon their employees, of fine and imprisonment, would be con- 
stitutional, if the act only preserved their title to the land and 
buildings unimpaired. No private property would be taken with- 
out compensation. Their ownership of the factory and machinery 

VOL, 1X. 16 
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would be sacredly guarded by the court. The act would only 
touch “a right over property”’ reserved in their franchise. No 
wrong would be done to any “right in property ;” for the court 
would uphold them in maintaining trespass guare clausum against 
anybody who trod down their grass. The act would merely reg. 
ulate their mode of using their property ; and it is very proper 
for the state to do this, since it allowed them to exercise the 
power of eminent domain in flowing the adjoining meadows to 
make their water-power. It is true the farmer received from the 
company all that a jury of his neighbors thought the meadows 
were worth; but that is wholly immaterial, of course, as to the 
right of ‘the creator over its creature.” 

The court are surprised that anybody should think real rights 
of property affected by this statute. 


“It was repeated with a singular confusion of ideas, and a singular 
perversion of terms, that the provisions of this chapter amount to an act of 
confiscation ; a well-defined term in the law, signifying the appropriation by 
the state to itself for its own use, as upon forfeiture, of the whole thing con- 
fiscated. It was denounced as an act of communism. We thank God that 
communism is a foreign abomination without recognition or sympathy here. 
The people of Wisconsin are too intelligent, too staid, too just, too busy, 
too prosperous, for any such horror of doctrine, for any leaning toward 
confiscation or communism. And these wild terms are as applicable to a 
statute limiting the rates of toll on railroads, as the term ‘ murder’ is to the 
surgeon’s wholesome use of the knife to save life, not to take it. Such ob- 
jections do not rise to the dignity of argument. They belong to that order 
of grumbling against legal duty and legal liability which would rail the 
seal from off the bond. They were not worthy of the able and learned 
counsel who repeated them, and are hardly worthy even of this notice ina 
judicial opinion.” 


The ideas of the court appear somewhat mixed in this dignified _ 


reproof of the grumblers. The learned judge apparently over- 
looks the fact that the patient, in this instance, sings out ‘mur- 
der” under the surgeon’s knife because, not being at the best 
very vigorous, he does not want his own legs cut off in order to 
fatten his neighbor’s pigs with them. The surgery is practised, 
in this case, to save some other than the pnts life, and the 
patient naturally objects to the operation. 

In disposing of the argument that the Potter Act i is not uniform 
throughout the state, “as required of general laws under the con- 
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stitutional amendment of 1871,” they say, “* We sustain and apply 
this act as an alteration of the special charters of these defend- 
ants;” and they hold the provisions regulating tolls to be ‘ valid 
amendments of the special charters of these defendants, obtained 
from the state under the constitution as it stood before the amend- 
ment of 1871,’ and say it is unnecessary for the defendants to 
assent to the amendments, because they bind the corporations 
without acceptance. 

One of the charters befure the court was a territorial charter, 
and granted before the constitutional “ reserved power ” existed. 
In reference to this charter, the court say, — 


“And here again we think that the question of the right to take tolls, 
without a franchise to take them, does not arise, because the legislature 
has given, and the corporation has accepted, a franchise to take them. 
Whatever right there might have been outside the franchise is merged in 
the franchise. Both parties are bound by the franchise. Viewed as a con- 
tract, the franchise is the written agreement between the parties on the sub- 
ject. Had we been able to agree with the defendant’s counsel that the 
right to take tolls is not derived from the franchise, but is, in the language 
of Mr. Justice Strong, an attribute of ownership, we are inclined to think 
that we might have ruled this point differently ; but we have to do here 
with the right under the franchise, not with a right which might have ex- 
isted without the franchise. ... The right of the corporation here to 
take tolls at discretion being thus fixed by express franchise in their 
charter, there seems to us to be no room for doubt that, viewing the charter 
as a contract, the franchise is a positive grant to take tolls in the manner 
and to the extent prescribed by it, subject to such judicial construction and 
control as it may bear; and is a vital part of the contract within the au- 
thorities.” 

“ We are not considering the charter as a mere statute. We are con- 
sidering it, in obedience to the Dartmouth College rule, as a contract. We 
are not giving our own views of its effect. We are looking at it in the 
mirage of federal construction.” 


The reasoning of the learned judge is somewhat peculiar. 
Without any franchise the defendants possess, “as an attribute 
of ownership,” the right to charge compensation for the use of 
their property: but because, ex abundanti cautela, they obtain 
from the state in their charter an express contract and warranty 
that they shall have that right, and exercise it with the positive 
assent of the state, and subsequently the state chooses to repu- 
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diate that contract, they lose the right which would remain in full 
force if the state, unfortunately, had not expressly assented to it, 
and solemnly contracted that it should remain unimpaired. If the 
charter had been silent, they would have been safe ; but because 
the state guaranteed them in an executed contract, the state 
acquires the power, by voluntary rescission of that contract, to 
annihilate the original ** attribute of ownership.” 

This doctrine can hardly be attributed to the “ mirage of fed- 
eral construction,” unless that mirage is caused by the peculiar 
condition of Wisconsin atmosphere, and the singular refraction 
which affects the eyes of the court when they look at the de- 
cisions of the Supreme Court of the United States. The “ con- 
tract’ is binding only on one party, a sort of * heads I win, tails 
you lose” bargain. The charter absorbs all previous rights 
that the “attributes of ownership” are swallowed up in it; and 
then the “reserved power” allows the state to swallow the 
charter, ** attributes of ownership,” and every thing but the iron 
rails. Substantially, the learned judge insists that the franchise 
is a contract with the state which binds the corporation, and in 
which the corporation has merged all its rights; but that the 
state is wholly free to take away all those rights, and to require 
the corporation to perform ali the duties which it implies. He 
insists that the franchise is at once a valid contract as to its obli- 
gation on the corporation, but a mere revocable license as to the 
state. And this astonishing result is attained through the “ re- 
served power ” clause. 

But the court, notwithstanding its sound ideas about grum- 
bling, then indulges in the following language :-— 


“Considering this matter of purely state law end state polity, we are 
sitting ¢n vineulis, bound by an interpretation of the prohibition in the Fed- 
eral Constitution, on a subject with no federal relation, which we think it 


ought not to bear, and which, it is admitted, it was not intended to bear, 


but which, while it stands, emasculates state authority over state corpora- 
tions. We are sitting on this question of state law and state polity, not so 
much as the Supreme Court of Wisconsin as an inferior federal court; 
and we are bound ou this subject to rule, not as we think, but as the Fed- 
eral Supreme Court thinks. The adjudications of this court on state law 
and state policy, having “no possible relation to federal law or federal 
policy, have been frequently overruled by that court, without excuse found in 
the Federal Constitution. We do not mean to give an opportunity now, 
with excuse. On this point we admit, and defer to their authority.” 
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They therefore hold that a corporation organized under a ter- 
ritorial charter, accepted before the adoption of the state consti- 
tution, was protected under the United States Constitution against 
the modification of its charter by the new law. 

In conclusion the court say : — 


“ We have held that here is positive violation of positive public law, to 
positive public injury, and that we have jurisdiction of this writ, as a pre- 
rogative writ, to restrain it. There is no room for discretion. The duty 
is positive ex debito justicia. The discretion which we were urged to 
exercise would be discretion to permit the violation of the laws which we 
sit here to enforce.” 


They therefore ordered the injunction to issue, but required 
the Attorney-General to dismiss his informations in the nature of 
quo warranto, as he should not have both remedies at once. 

Upon the issue of these injunctions, the railroad companies con- 
formed to the order of the court, and the legal contest ceased 
in Wisconsin. The curtain will rise upon the last act of the 
drama in Washington, when the appeals from the Circuit Court 
of the United States for the Western District of Wisconsin come 
on for argument before the Supreme Court of the United 
States. An effort was ineffectually made to advance them on the 
docket in October ; but it was then said they might be heard in 
the present month.! 

Commending this precedent in chancery practice to the special 
attention of the friends of prohibitory liquor legislation, as an 
additional screw upon the rumsellers where they may be found 
“in positive violation of positive public law, to positive public 
injury,” and suggesting to the friends of virtue generally that a 
comprehensive injunction upon all wrong-doers may be a good 
way to forestall the criminal courts of their business in fines and 
penalties, we will consider how the Potter Act will stand when it is 
brought before the bar of the great tribunal in Washington. 

What is the Potter Act in fact and practical working? Ven- 
turing, with all due submission, to differ from the learned Chief 
Justice of Wisconsin, we affirm that it is, in effect, whether viewed 
as a sweeping amendmeut of all the special railroad charters in 
the State of Wisconsin or as a general law, — 


1 No. 459, Pick et al. v. The Chicago §- North-western Railway Co. et al.; No. 482, 
Lawrence et al. v. Paul et al. 
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First, An unprecedented system of discrimination and unequal 
legislation, gigantic in its effect. This would be plain enough if this 
law continued in force ten years. What business man on the roads 
in Class C could live, when he had to pay one-third more freight 
than his rival on Class A? All the discrimination against locali- 
ties which has ever been charged upon all the railrvads, is insignif- 
icant in comparison with the oppression this law heaps upon the 
people of Wisconsin, by favoring great belts of country at the 
expense of other towns and counties. Its unequal tariffs on 
railroad companies are of trivial importance compared with its 
monstrously unfair, local favoritism. If it were preserved un- 
changed for ten years, it would kill the business of towns now 
flourishing, depreciate farms, and wellnigh make whole counties 
deserted. The margins of profit in business are altogether too 
small to make business possible to be done at such odds as would 
exist along all the railroads in Classes B and C. It is class legis- 
lation, grossly unequal in its bearing upon people and corporations 
alike. 

Second, It is, in common acceptance of terms, substantial con- 
fiscation, the technicalities of the Supreme Court of Wisconsin 
to the contrary notwithstanding. It requires the railroads to 
earry freight and passengers. It takes away, in principle, the 
right to charge any compensation therefor ; for the precise rates 
at present established are immaterial. In the terse language of 
Judge Hoar, “If this law is constitutional, I can see no reason 
why a law compelling the railroad company to carry passengers 
gratuitously, or to pay them for riding in the cars, would not be.” 
It establishes a principle, which takes from the owners all possi- 
bility of using their propety to advantage ; and that is, in com- 
mon language, confiscation. 

Such being the actual effect of the Potter Act, it is, for . 
our purpose, entirely unimportant that its operation during the 
past few months has made certain its speedy repeal or essential 
modification this winter. The principle involved is vastly more 
important than the practical working of this particular law, 
which evidently will be so short-lived; and it is only in its 
purely legal aspect that we consider it here. 

Some of the questions which were open at first, are now closed 
by this decision of the Supreme Court of Wisconsin, affirming the 
constitutionality of this act under the constitution of that state. 
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Resting their decision upon “ the reserved power” to alter and 
repeal all charters, and treating the Potter Act as merely an 
amendment of special charters, not as a general law, they have 
conclusively established, before the Supreme Court and all other 
tribunals, its validity under the Constitution of Wisconsin, 
whether their decision be right or wrong.! Suggestions, there- 
fore, as to the unconstitutionality of unequal and class legislation 
upon principles of general constitutional law, become immaterial 
now. They have been rejected in the only forum where they 
could be effectively urged. The Supreme Court will not revise 
a state statute on any ground of justice, policy, or consistency 
with a state constitution, but will only inquire whether it violates 
the Constitution, treaties, or laws of the United States.? 

Its validity, also, so far as the prohibition against taking pri- 
vate property for public use without just compensation therefor, 
which is found in the fifth amendment to the Constitution of the 
United States, and in Art. I. 13, of the Constitution of Wiscon- 
sin, is concerned, can no longer be denied. 

It never was an open question under the fifth amendment. 
The decision of Chief Justice Marshall in Barron vy. Mayor of 


Baltimore® defined the limitation of that clause forty years 
ago: — 

“The provision in the fifth amendment to the Constitution, declaring 
that private property shall not be taken for public use without just com- 
pensation, is intended solely as a limitation on the exercise of power by the 
government of the United States, and is not applicable to the legislation of 
the States.” 


That construction has since been emphatically affirmed in 
Withers v. Buckley,* and is settled and familiar law. 

The only questions which are open for discussion at Washing- 
ton seem to be the validity of this enactment, — 

First, under the prohibition upon the states to pass any law 
impairing the obligation of contracts (Art. I. 10), and 

Second, under the provision that no state shall “deprive any 
person of life, liberty, or property without due process of law” 
(Amendment XIV. 1). 

The first question involves not only the topics so fully and 

1 Webster vy. Cooper, 14 How. 488. 


2 Carpenter v. Pennsylvania, 17 How. 456 ; Elmendorf v. Taylor, 10 Wheat. 159., 
37 Pet. 243. 4 20 How. 84. 
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ably discussed in the opinions and arguments noticed in our last 
article, but also the effect of the Ordinance of 1787 upon the 
“ reserved power ” of the Wisconsin Constitution, and the Potter 
Act. The force of the Ordinance of 1787 as the organic law of 
the North-western Territory, in the states which have been formed 
out of that territory, is still an open question, and we hope that 
it will now be finally adjudicated. 

The Ordinance contains these words in the guasi preamble to 
the * Bill of Rights” in its famous six articles : — 


“And for extending the fundamental principles of civil and religious 
liberty, which form the basis whereon these republics, their laws and con- 
stitutions are erected; to fix and establish those principles as the basis of 
all laws, constitutions, and governments which for ever hereafter shall be 
formed in the said territory; to provide also for the establishment of 
states and permanent government therein, and for their admission to a 
share in the federal councils, on an equal footing with the original states, at 
as early periods as be consistent with the general interest; it is hereby 
ordained and declared by the authority aforesaid, that the following articles 
shall be considered as articles of compact between the original states and 


the people and states in the said territory, and for ever remain unalterable, 
unless by common consent, to wit :” ‘ 


Then come the provisions for protecting civil and religious 
liberty, trial by jury, and the like, and afterwards follow these 
words : — 

“ Article II. . . . No man shall be deprived of his liberty or property 
but by the judgment of his peers, or the law of the land; and should the 
public exigencies make it necessary, for the common preservation, to take 
any person’s property, or to demand his particular services, full compen- 
sation shall be made for the same. And tn the just preservation of rights 
and property, it is understood and declared that no law ought ever to be 
made or have force in the said territory, that shall, in any manner whatever, 


interfere with or affect private contracts or engagements, bond fide and ~ 


without fraud previously formed.” 


The Ordinance for the government of the North-western Ter- 
ritory was drawn by Nathan Dane of Massachusetts, one of the 
great lawyers of his time, the author of Dane’s Abridgment, and 
the founder of the Dane Professorship in the Harvard Law 
School. It was reported to Congress on July 11, 1787, and 
passed July 13, and published in The Pennsylvania Herald, at 
Philadelphia, July 27. On August 28, Mr. Rufus King moved 
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in the convention which was then framing the Constitution of 
the United States, “to add, in the words used in the Ordinance 
of Congress establishing new states, a prohibition on the states 
to interfere in private contracts.” Out of this motion grew the 
provision restraining legislatures from passing any law impairing 
the obligation of contracts, which was finally adopted.’ , 

From the debates it appears that the prohibition against ex post 
facto laws, when first adopted in convention, was supposed to 
prohibit “ retrospective interferences” in private contracts; but 
that, when subsequently the limitation of the phrase to criminal 
eases was explained, no alteration was made in those words, 
although alteration was both advocated and opposed. Mr. Cur- 
tis says : — 

“The idea of a special restraint on legislative power for the pur- 
pose of rendering inviolate the obligation of contracts, appears to have 
originated with Nathan Dane, the author of the Ordinance of 1737, 
... and it first appears in our national legislation in the Ordinance of 
1787. . . . In it, Congress had provided a system of fundamental law, 
intended to be of perpetual obligation, for new communities, whose legis- 
lative power was to be moulded by certain original maxims of assumed 
justice and right. The opportunity thus afforded for shaping the limits of 
political sovereignty according to the requirements of a preconceived policy, 
enabled the framers of the ordinance to introduce a limitation which is 
not ouly peculiar to American constitutional law, but which, like many 
features of our institutions, grew out of previous abuses. 

“In the old states of the Confederacy, from the time when they 
became self-governing communities, the power of a mere majority had been 
repeatedly exercised in legislation, without any regard to its effect on the 
civil rights and remedies of parties to existing contracts. The law of 
debtor and creditor was not only subjected to constant changes, but the 
nature of the change depended, in many of the states, upon the will of the 
debtor class, who formed the governing majority. So pressing were 
the evils thus engendered, that, when the framers of the ordinance came 
to provide for the political existence of communities, whose institutions 
they were to dictate, they determined to impose an effectual restraint on 
legislative power; and they accordingly provided, in terms much more 
stringent than were afterwards employed in the Constitution, that no law 
should have effect in the territory which should, in any mauner whatever, 
interfere with or affect private contracts or engagements previously 
made.” ? 


! Madison Papers in Supp. to Elliott’s Debates, Vol. V. 485, 488, 545, 546. 
2 2 Curtis Hist. of U. S. Constit. 365 
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After the adoption of the Constitution of the United States, 
Congress, by act approved Aug. 7, 1789,! continued the Ordinance 
in force, and modified some of the conditions relating to tem. 
porary governinent. 

It has been said in Indiana and Michigan, and in one District 
Court of the United States, that the Ordinance of 1787 was 
superseded in each of the states fornied out of the North-west 
Territory by the adoption of a state constitution and admission 
to the Union.? But, to borrow the words of Mr. Justice Cooley 
in his admirable work on Constitutional Limitations, * the weight 
of judicial authority is probably the other way.” ® 

The Supreme Court of Ohio in 1832 emphatically affirmed its 
validity as underlying their own constitution. 

Whether the legislature of Ohio could pass a law authorizing 
the obstruction of navigable waters leading into the Mississippi 
and St. Lawrence, which, by the Ordinance of 1787, were declared 
for ever free, was directly in issue in Hogy y. Zanesville Canal § 
Manufacturing Company.* The court declared that the Ordinance 
was in force, and prohibited such exercise of legislative power, 
saying of the provisions as to these navigable waters, — 


“This portion of the Ordinance of 1787 is as much obligatory upon the 
State of Ohio as our own constitution. In truth, it is more so; for the 
constitution may be altered by the people of the state, while this cannot 
be altered without the assent both of the people of this state, and of the 
United States through their representatives. It is an article of compact; 
and, until we assume the principle that the sovereign power of the state is 
not bound by compact, this clause must be considered obligatory, ... a 
right derived not from the legislature of Ohio, but from a superior source.” 


The same clause came before the Circuit Court of the United 
States in Ohio six years later, and Mr. Justice McLean and 


Judge Leavitt, in very elaborate opinions, expressed the same | 


view. The Ordinance is fully considered, and Spooner v. MeCon- 


nell may be fairly called the leading case on the subject. Mr. 
Justice McLean says: — 


1 1 Stat. at Large, 50. 
2 La Plaisance Bay Harbor Co. v. Munroe, Walker’s Ch, 155 (1843) ; ian ' 


Wabash § Erie Canal,,5 Indiana, 8 (1854); Woodbourn v. Kilbourn Manuf, Co., 
Abbott’s U. S. Rep. 158 (1867). 


% Cooley on Con. Limit. (1874), 26, note. 
4 5 Ohio (Ilammond), 410. 5 1 McLean, 837 (1838). 
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“That this ordinance was obligatory in all its parts at the time of its 
adoption, no one can doubt, and the only inquiry now is, whether, by the 
adoption of the Federal Constitution, the constitution of the state, or by 
any other means, it has been superseded or annulled in whole or in part. 
The change from a territorial government to that of a state necessarily 
abolished all those parts of the ordinance which gave a temporary organ- 
ization to the government, and also such parts as were designed to pro- 
duce a certain moral and political effect. Of the latter description were 
those provis‘ons which secured the rights of conscience, which declared that 
education should be encouraged, that excessive bail should not be required, 
&e.” 

“And it may be admitted that any provision in the state constitution 
must annul any repugnant provision of the ordinance. This is within the 
terms of the compact. The people of the state formed the constitution, 
and it was sanctioned by Congress; so that there was the ‘ common con- 
sent’ required by the compact to alter or annul it” 

« But in regard to the great question in this case, as to navigable waters, 
the state constitution purports to make no alteration; and, if the ordinance 
in this part be annulled, it must be done by implication. . . . It is a well 
established principle that no political chavge in a government annuls a 
compact made with another sovereign power or with individuals. The 
compact is protected by that sacred regard for plighted faith which should 
be cherished alike by individuals ond organized communities. . . . This 
compact was formed between political communities and the future inhab- 
itants of a rising territory, and the states which should be formed within 
i. And all parties who became inhabitants of the territory made them- 
selves parties to the compact. And this compact so formed could only be 
rescinded by the common assent of those who were parties to it.” 


After then urging with great force that the provision for 
admitting new states “‘upon an equal footing” with the old 
states does not mean that the new states shall exercise the same 
powers in the same modes with the old states, the learned judge 
declares this condition satisfied if the new state is admitted — 


“Subject to such provisions in their fundamental law as they shall have 
sanctioned. . The states are equal, inasmuch as each has by its own 
voluntary will eatablished its own government, and has the power to alter 
it This is the principle on which the state governments are established, 
and consequently they all stand upon an equal footing. ... Jf there is 
nothing in the constitution of the state which is repugnant to the compact 
in the ordinance in relation to navigable waters, and the parties to the com- 
pact have in no form annulled it, and i is not inconsistent with that equality 
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which the State of Ohio claims with the original states, it follows that this 
compact is in full force, and ts a subject of judicial cognizance. 

“ The sixth article of the compact prohibits slavery. The Constitution of 
the state also prohibits it. Now, notwithstanding this inhibition in the con 
stitution, the people of the state in convention might so alter the constitution 
as to admit slavery. But does not the compact prevent such an alteration 
without the consent of the original states? 

“ If this be not the effect of the compact, its import has been misconceived 
by the people of the state generally. ‘They have looked upon this provision 
as a security against the introduction of slavery, even beyond the provisions 
of the constitution. And this consideration has drawn masses of population 
to our state, who now repose under all the guaranties which are given on 
this subject by the constitution and the compact. 

“ The provision of the compact in regard to slavery rests upon the same 
basis as that which regards the navigable waters within the state. They are 
both declared to be unalterable, except by common consent.” 


The provision in the Ordinance as to the inviolability of private 
contracts “ rests upon the same basis” as the provisions about 
slavery and about navigable waters. 

Because the provision as to contracts in the Constitution of the 
United States is less broad than the provision in the Ordinance of 
1787, is the protection of the Ordinance against “ retrospective 
interferences’ with private contracts thereby withdrawn from 
the North-west? 


“Some of the provisions,” says Mr. Justice McLean, “of the compact 
contained in the ordinance were subsequently guaranteed by the Federal 
Constitution ; and, so far as this guaranty extends, it may be considered 
practically as superseding the ordinance. This remark applies to that pro- 
vision of the Constitution which declares that the new states shall be ad- 
mitted into the Union with the same rights of sovereignty as the original 
States, — the rights of conscience, the inviolability of contracts,” &c. 


The Ordinance was in force before the United States Consti- 
tution was adopted. It was a previously existing contract of the 
most solemn nature. Is it not itself protected under the Consti- 
tution of the United States from any impairment or alteration, 
except by ‘common consent,” as is in itself provided ? 

The United States Constitution and the Wisconsin Constitu- 
tion use the same words in their prohibition against passing ‘ any 
law impairing the obligation of contracts.” As to the residue of 
this provision in the Ordinance, there is mere silence. There is no 
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inconsistency, no repugnancy, between the Ordinance and the con- 
stitutional provisions ; and it is only ‘* so far as this guaranty ex- 
tends,” that Mr. Justice McLean considered the Ordinance to be 
even * practically’? superseded. The Constitutions do not pur- 
port to make any alteration. If any alteration is made, it is by 
implication ; and the mere neglect to use the larger phrase, proprio 
vigore, must be held by implication to confine the provision of the 
Ordinance to narrower limits. This view can hardly be taken 
of the United States Constitution without working a total repeal 
of the Ordinance, since mere silence in the Constitution, as to its 
topics, would then suffice to work that repeal. And is the adop- 
tion of the lesser phrase in the Wisconsin Constitution, which is 
obviously copied from the United States paper, to be allowed to 
work by mere implication, without any repugnancy of meaning, so 
grave a change in the organic law of that portion of the North- 
west? The language of Mr. Justice McLean, which he used 
about the famous sixth article, and which we have in our quota- 
tion italicized, because it is here exactly applicable to the pro- 
vision for inviolability of contracts, is strongly against such an 
assumption. That great judge held repeatedly that implication 
was not enough to repeal the provision as to navigable waters. 
Judge Leavitt observes in Spooner vy. MeConnnell, with great 
vigor, — 

“Is it rational to suppose that Congress intended to surrender a right 
so solemnly secured, so important in its character, and so extensive in its 
operation? And is such an intention to be predicated of any action short 
of an express declaration to that effect? If an ordinary act of legislation 
cannot be repealed without the observance of the forms and solemnities re- 
quisite in its enactments, a compact declared on its face to be ‘ unalterable 
wiless by common consent,’ cannot be abrogated by mere implication.” 


The Ordinance of 1787 is printed in the Statutes of Wisconsin 
before its constitution, and is recognized in its courts as its 
organic law. The Supreme Court of Wisconsin decided, in 
1864, in Connecticut Mutual Life Insurance Company v. Cross, 
that the adoption of the constitution by the free will and vote of 
the people, with the assent of the government of the United 
States, and the subsequent admission of the state into the Union, 
abrogates ‘* by common consent ” the provisions of the Ordinance, 
“wherever its provisions and those of the state constitution come 
into conflict.” 

1 18 Wis. 109. 
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The Ordinance, therefore, is recognized as law in Wisconsin by 
the courts of that state, wherever there is no conflict between its 
provisions and their constitution. If its late decision be inter. 
preted indirectly as an adjudication that, since the Potter Act jg 
upheld, the Ordinance protection over contracts is abrogated, it 
is to be noted that this point was not raised or argued before the 
court in that case ; and also that, even if the adjudication were 
directly to that effect, it would be open to revision at Washington 
since the statute of Aug. 7, 1789,' recognizes the Ordinance 
and confirms it; and also that the Ordinance is itself before the 
Supreme Court as a “contract”? sought to be impaired by the 
legislation of Wisconsin. Moreover, the Supreme Court of the 
United States may now be asked to construe the “ contract” 
clause and the “reserved power’ clause in the Wisconsin 
Constitution itself, and decide whether they do not impair 
the obligation of the great contract of 1787, which was to 
be for ever unalterable except by common consent, and under 
which corporate charters, mortgages, and bonds would all be 
fully protected. Unless it is held that by implication alone, 
arising merely from the adoption in the constitution of a less com- 
prehensive but not repugnant form of words, that vigorous pro- 
vision in the Magna Charta of the North-west is annulled, then 
those words of the Ordinance are imported into the “ reserved 
power” clause of the Wisconsin Constitution itself; and that 
clause cannot be supported under the Constitution of the United 
States, unless it be read with a proviso. “ All general laws or 
special acts enacted under the provisions of this section [on cor- 
porations], may be altered or repealed by the legislature at any 
time after their passage, provided, however, that such repeal or 
alteration shall never in any manner whatever interfere with or 
affect private contracts or engagements, bon fide and without fraud . 
previously formed.” 

In other words, the Ordinance was an existing contract, of the 
most solemn nature, at the time of the adoption of the United 
States Constitution. It was “ for ever unalterable, unless by com- 
mon consent,” first, of the original states; and, second, of the 
people and states in the North-west Territory. Now, while the 
Ordinance must yield to the Constitution whenever they conflict,’ 


1 1 Stat. at Large, 50. 2 Vaughan vy. Williams, 3 McLean, 580. 
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‘the mere adoption of the Constitution by the original states 
alone could not work an alteration of the Ordinance, for they were 
only one of the parties whose common consent was needed ; and 
the second party did not then exist in form to give that consent, 
until state after state was formed in that territory. The second 
party could consent only by piecemeal, so to speak, #. e., through 
new state constitutions adopted with the consent of the repre- 
sentatives of the original states in Congress assembled. This is 
now the accepted doctrine of **common consent” in Ohio and 
Wisconsin, as well as elsewhere. 

From this doctrine it follows, necessarily, that the mere adop- 
tion of the Federal Constitution worked and could work no 
change whatever in the validity of any part of the Ordinance not 
conflicting with the Constitution itself, but, so far as it covered the 
same ground, merely gave additional guaranty to the provisions so 
covered, and furnished the practical means of enforcing it, and 
so superseded it, to adopt the expression of Mr. Justice McLean, 
“practically,” but not legally. 

It also follows that a repugnant provision in a state constitution 
controls the provision in the Ordinance ; and this doctrine also is 
accepted by the Supreme Court of Wisconsin. 

Unless the ** contract” clause and the ** reserved power ”’ clause 
are repugnant to the second article of the Ordinance, that article 
is still paramount law in Wisconsin, and the Potter Act is void. 

They are not repugnant in terms; they can all stand together ; 
and, if the construction ut magis valeat quam pereat prevails, the 
second article of the Ordinance is law in Wisconsin ; for the Fed- 
eral Constitution protects the contracts of states as well as of 
private citizens.! 

Spooner v. McConnell was affirmed in Palmer v. Cuyahoga 
County? and Jolly v. Terre Haute Drawbridge Company ;* and the 
validity of the Ordinance is also somewhat considered in Doe v. 
Douglass,t Milwaukee Gaslight Company v. Sch. Gamecock Wis- 
consin River Improvement Company v. Lyons.® 

Spooner v. McConnell was not carried up, although the court, 
as is stated in a note to the case, ‘expressed a strong desire, as 


! Fletcher v. Peck, 6 Cranch, 183 ; Terrett v. Taylor, 9 Cranch, 43; Green v. Biddle, 
8 Wheat. 1. 

2 8 McLean, 226. 3 6 McLean, 237. 4 8 Blackford, 12. 

5 23 Wis. 144. 6 80 Wis. 61. 
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the principles of the case were important to the state, that it’ 
should be taken to the Supreme Court without delay.” 

The construction of the first article of the Ordinance (as to 
religious liberty) was indirectly involved in Permoli v. First 
Municipality of the City of New Orleans ;} but Mr. Justice Catron, 
in delivering the opinion of the court, says, ‘* What the force of 
the ordinance is north of the Ohio we do not pretend to say, as 
it is unnecessary for the purposes of this case.” The same re- 
mark applies also to the case of Pollard’s Lessee v. Hagan? 

In Strader v. Graham, which involved the question of slavery, 
the only point in issue was the jurisdiction of the court; and all 
the judges agreed that the court did not have jurisdiction of a 
case brought under the Ordinance of 1787, Art. VI., because that 
article was so incorporated into the Constitution of Ohio that the 
constitutional provision was substituted for the Ordinance, “and 
consequently all questions of freedom must arise under the con- 
stitution, and not under the Ordinance.’’ Mr. Justice McLean, 
in his opinion (dissenting only as to the remarks of the Chief 
Justice), declares the question of jurisdiction to be the only 
question before the court; “and any thing that is said in the 
opinion of the court in relation to the Ordinance beyond this, 
is not in the case, and is consequently extrajudicial.” Mr. Jus- 
tice Catron also, while agreeing in the decision, dissents from 
Chief Justice Taney’s language as to the Ordinance, because 
* our opinion might be disregarded by the state courts as obiter, 
and a dictum uncalled for.” Remembering that this well-known 
case arose on the famous prohibition against slavery in the Ordi- 
nance, and was made in 1850, the year of heated controversy 
about the compromise measures of Congress and Mr. Webster's 
Tth-of-March speech, we may fairly conclude that the dicta of 
Chief Justice Taney, which drew forth such emphatic dissent . 
from others on the same bench, will not be held to preclude 
argument on the force of the Ordinance north of the Ohio, when- 
ever the question is really in issue before the court. 

We are not aware that the force of the “ contract” clause in 
the second article of the Ordinance has ever been directly adjudi- 
cated in any court; and we do not know any case in which it 
has ever been discussed before the Supreme Court. It is now, 


1 3 How. 589, 610. 2 3 How. 212, 230. * 10 How. 82. 
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however, one of the interesting questions in issue in the pending 
cases upon the Potter Act. 

The second obvious inquiry is how the validity of the Potter 
Act is affected by the Fourteenth Amendment to the Federal 
Constitution.! 

It may be conceded that state legislatures possess, within the 
scope of legislation, the imperial powers of the British Parlia- 
ment, limited only by the superior constitutional Jaw of the 
state and the United States. Those limitations are sufficient, 
however, to meet the present issue. 

While it is true that a state constitution is to be regarded as a lim- 
itation on the powers of the legislature, not as a grant ; and there- 
fore that it is competent for the Wisconsin legislature to exercise 
all legislative powers not prohibited,? it is also true that individ- 
ual rights do not come from constitutions, but are only protected 
by them. ‘* These instruments measure the powers of the rulers, 
but they do not measure the rights of the governed.”® Those 
rights are comprehensively included in and protected by “ the 
law of the land,” and they are now guaranteed to all persons by 
the Fourteenth Amendment to the Federal Constitution, for the 
phrase there used, “ due process of law,” has meant the same 
thing as ** the law of the land,” from the time of Magna Charta 
downwards. Judge Cooley says: 


“The bills of rights in the American constitutions forbid that parties 
shall be deprived of property except by the law of the land; but if the 
prohibition had been omitted, a legislative enactment to pass one man’s 
property over to another would nevertheless be void. If the act pro- 
ceeded upon the assumption that such other person was justly entitled to 
the estate, and therefore it was transferred, it would be void because judi- 
cial in its nature; and if it proceeded without reasons, it would be equally 
void, as neither legislative nor judicial, but a mere arbitrary fiat’... 
The absence of such prohibition cannot by implication confer power.” 


The lamented Judge Curtis expressed the opinion that it was 
not within the field of legislation to fix and prescribe for the 
future what price shall be demanded for commodities or personal 
service, or a union of both, and that no American legislature had 


1 See The Nation, Oct. 29, 1874, p. 284. 2 10 Wis. 195. 
3 Cooley on Con. Limit. (1874) 86. * 2 Instit. 50. 
5 Cooley on Con. Limit. 174. 
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power to compel owners of property, natural or political, to part 
with their property or render their personal services at their own 
expense and risk to the public for prices fixed by the legislature; 
but, if this power existed at all, it was unlimited.! 

We maintain that this power could not be affirmed without im- 
plying the authority to take private property from one person and 
transfer it to another, or to distribute it among a set of persons, 
without due process of law. If the principle be affirmed that a 
railroad must be operated on a legislative tariff of prices, fixed 
only by legislative discretion, the use of the railroad may be 
entirely taken from its owners, and given to that portion of 
the public who choose to ride on those terms ; and this would be 
depriving the owners of their property without due process of 
law. But, when this objection is made, the State of Wisconsin 
says: * Your rights rest only on your charters, and you agreed 
when you accepted your charters that the legislature might at 
any time alter or repeal them; and this alteration the legislature 
now makes under that power, reserved with your express assent 
in your contract with the state.” 

To this it may be replied: “If the legislature, one party to the 
contract, now seeks to alter that contract, it can make only such 
alterations as fall within the scope of legislative power, and such as 
consist with * the law of the land.’ It cannot deprive us of our 
property ‘without due process of law.’ Such alterations only 
can be made by you as are within the scope of your legislative 
powers, and even then such only as, at the same time, will not 
deprive us of our property ‘without due process of law.’” 
And these words are defined by Mr. Justice Johnson, in the 
Bank of Columbia y. Okely, to be “intended to secure the indi- 
vidual from the arbitrary exercise of the powers of government, 
unrestrained by the established principles of private rights and 
distributive justice.” ? 

The case then stands thus. The “reserved power” clause is 
imported into all charters because it is in the state constitution. 
But the limitation upon the exercise of that “reserved power” 
(existing in the law of the land and protected by the Fourteenth 
Amendment) is imported into that ‘reserved power” clause, 
and goes with it into the Constitution of Wisconsin, and makes 


1 Am. Law Rev. Vol. IX. p. 57, 2 4 Wheat. 235. 
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part of it, and part of all charters granted under it. The con- 
tract itself, therefore,—the railroad charter,—for which the 
protection of the Supreme Court is sought, stipulates, in con- 
templation of law, that no alteration shall be made in it which 
will deprive the corporation of its property without due process 
of law. 

This is all implied in the opinions quoted in our last article ; 
but it may be well to express it here. 

We maintain that the right to use, enjoy, and dispose of prop- 
erty is itself property within the protection of the Fifteenth 
Amendment; that to take this right from any owner is to take if 
his property ; that such taking can only be by due process of law ; | 
and that the Potter Act takes this right from the owner, but is . 
not due process of law; and consequently impairs the obligation a 
of a contract protected by the Federal Constitution. 

That the right to use, enjoy, and dispose of property is itself 
property, seems too plain for argument, if it were not questioned 
by the Supreme Court of Wisconsin. A privaie right of way does 
not impair the land-owner’s fee, but it takes away the use and en- 
joyment of his land. It cannot therefore be granted by legislative 
act, because that is not “due process of law.” ? “It is enough 
that some interest,” says Mr. Justice Bronson, ‘some portion of 
his estate, no matter how small, has been taken without his con- 
sent. The property of A is taken without his permission and | 
transferred to B.” In Wilkinson v. Leland? Mr. Justice Story says, i 
* We know of no case in which a legislative act to transfer the prop- 
erty of A to B without his consent has ever been held a constitu- 
tional exercise of legislative power in any state of the Union.” And } 
to compel A to sell his property or his labor to B at any price not f 
fixed by A, amounts clearly to a transfer of A’s property to B ) 
without A’s consent. ‘ To say that this grant of legislative power 
includes the right to attack private property, is equivalent to say- 
ing that the people have delegated to their servants the power of 
defeating one of the great ends for which government was estab- 
lished. . . . Neither life, liberty, nor property, except when for- 
feited by crime, or when the latter is taken for public use, falls 
within the scope of the power.”® And the same principle has q 
been sanctioned by Chief Justice Marshall, in Fletcher v. Peck. 


1 Taylor v. Porter, 4 Hill, [1843] 140. 2 2 Pet. 657. 
3 Taylor v. Porter, 4 Hill, 145. 
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“It may be doubted whether the nature of society and of goy- 
ernment does not prescribe some limits to legislative power ; and, 
if any be prescribed, where are they to be found, if the property 
of an individual, fairly and honestly acquired, may be seized with- 
out compensation ?”} 

But if it were within the scope of legislation ex vi termini to 
take, without consent or compensation, private property or the 
right of disposition of the property, it has been repeatedly decided 
that to interpret ** due process of law,” or the * law of the land,” 
to mean an act of legislation is absurd. Where rights of property 
exist, the legislature cannot say they shall exist no longer. Life, 
liberty, and property are put in the same category in the Fif- 
teenth Amendment. Says Mr. Justice Comstock : — 

“The true interpretation of these constitutional phrases is, that where 
rights are acquired by the citizen under the existing law, there is no 
power in any branch of the government to take them away; but where 
they are held contrary to existing law, or are forfeited by its violation, 
then they may be taken from him, not by an act of the legislature, but 
in the due administration of the law itself before the judicial tribunals 


of the state. The cause or occasion for depriving the citizen of his sup- 
posed rights must be found in the law as it is, or at least it cannot be 
created by a legislative act which aims at their destruction. Where 


rights of property are admitted to exist, the legislature cannot say they 
shall exist no longer.” 


That an act of the legislature is not ‘due process of law” 
is settled law in New York,? Pennsylvania,* and North Caro- 
lina;* and, in the Supreme Court of the United States, Mr. 
Justice Curtis remarked, in Murray’s Lessee v. Hoboken Land and 
Improvement Company,’ of a distress warrant issued by the Treas- 
ury in conformity with an act of Congress, — 


“ But is it ‘due process of law’? The Constitution contains no descrip- 
tion of those processes which it was intended to allow or forbid. It does 
not even declare what principles are to be applied to ascertain whether it 
be due process. It is manifest that it was not left to the legislative power 
to enact any process which might be devised. The article is a restraint on 
the legislative as well as on the executive and judicial powers of the gov- 


1 6 Cranch, 135. 

2 Wynehamer v. The People, 13 N. Y. 878. 

3 Norman vy. Heist, 5 Watts & Serg. 193. 

4 Hoke v. Henderson, 4 Dev. 15. 5 18 How. 272, 276. 
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ernment, and cannot be so construed as to leave Congress free to make any 
process ‘due process of law’ by its mere will.” 

It is true fhis construction was put, in 1855, upon the Fifth 
Amendment, which applied only to congressional legislation, and 
the Fourteenth Amendment was not promulgated till 1868. But the 
phrase is the same in each amendment ; and this dictum of Mr. Jus- 
tice Curtis, resting, as it does, on such a column of adjudication, 
may fairly be assumed to indicate the future decision of the court 
upon this attempt in Wisconsin to deprive corporations, with- 
out their consent, of the price, more or less, of the article they 
sell, viz., transportation, through alteration of an executed con- 
tract which it is not pretended can be altered except by legis- 
lative act. The judicial character of such an alteration, which 
implies investigation and determination of what is a reasonable 
price, is an additional obstacle to upholding such legislative alter- 
ation as due process of law; for it would seem that all alterations 
by legislative act under the “reserved power,” which involve 
judicial determination of reasonableness, must fall outside the 
limit of legislative power.!. In Bartemeyer vy. Jowa,? the court do 
not go further in construing this part of the Fourteenth Amend- 
ment than to admit in general terms that now “ it has become the 
fundamental law of this country that life, liberty, and property 
(which include ‘the pursuit of happiness’) are sacred rights, 
which the Constitution of the United States guarantees to its 
humblest citizen against oppressive legislation, whether national 
or local, so that he cannot be deprived of them without due pro- 
cess of law.” 

But material property is property in the true sense, because it 
possesses certain attributes, “among which are, fundamentally, 
the right of the occupant or owner to use and enjoy them ex- 
clusively, and his absolute power to sell and dispose of them ; and 
us property consists in the artificial impression of these qualities 
upon material things, so whatever removes the impression de- 
stroys the notion of property, although the things may remain 
physically untouched. Nor can I find any definition of property 
which does not include the power of disposition and sale, as well 
as the right of private use and enjoyment.’’* And in the same 
case Mr. Justice Selden says :-— 


1 Wynehamer v. The People, 13 N. Y. 878. 218 Wall. 129. 
3 Comstock, J., in Wynchamer v. People, ut sup. 
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“ Property is the right of any person to possess, use, enjoy, and dispose of 
a thing. ‘The term, though frequently applied to the thing itself, in strictness 
means only the rights of the owner in relation to it. A.man may be de- 
prived of his property in a chattel, therefore, without its being seized or 
physically destroyed or taken from his possession. Whatever subverts his 
rights in regard to it, annihilates his property in it. ... To give the 
clause, therefore, any value, it must be understood to mean that no person 
shall be deprived, by any form of legislation or governmental action, of 
either life, liberty, or property, except as the consequence of some judicial 
proceeding appropriately and legally conducted. It follows, therefore, that 
a law which, by its own inherent force, extinguishes rights of property or 
compels their extitiction, without any legal process whatever, comes directly 
in conflict with the Constitution.” 


The same views are adopted in Pumpelly v. Green Bay Com- 
pany,’ in reference to a taking of property for public use, which 
entitles the owner to compensation. 

The character of charters as executed contracts, and other limi- ° 
tations on the * reserved power,” as to impairing contracts, and 
changing the character, scope, or purpose of the charters, have 
already been so fully discussed in the arguments and opinions of 
the great lawyers which were quoted at much length in our 
former article, that their consideration here is needless. But we 
wish also to refer our readers to two able articles published in 
The Nation in New York, entitled respectively ** The Right to 
Confiseate,”? and ** How will the United States Supreme Court 
decide the Granger Railroad Cases?’’? They contain valuable 
suggestions, and state also many of the propositions which formed 
the suppressed premise in the condensed argument of the opinions 
already referred to, with that peculiar vigor and precision which 
marks the style of that journal. 

The recent decision in Barings v. Dabney* gives ground to infer 
that bondholders, under a mortgage which has been in any way 
sanctioned by the legislature, may be protected in their contracts 
notwithstanding the ‘ reserved power” as to the charter, if that 
sanction created a trust upon which the bondholders were fairly 
justified in relying. Curran vy. Arkansas,® which upheld such 
legislative pledges in favor of the creditors of a bank, is affirmed 


113 Wall. 66. 
2 The Nation for Sept. 24, 1874. 3 Td. for Oct. 29, 1874. 
419 Wall. 1. § 15 Howard, 317, 
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in this case ; and probably any approval, direct or indirect, prior 
or subsequent, by a legislature upon which creditors had reason 
to depend, would amount to a ratification of such a mortgage 
within the Federal Constitution, and would entitle it to protee- 
tion as 2 contract, whatever the decision on the main questions 
just discussed. 

The Railway Tariff Act of Minnesota, which is also before the 
Supreme Court, is incidentally discussed in McElrath’s Case. 
Judge Dillon intimates in that case that there is, in his opinion, 
no middle ground between the absolute right of the company to 
fix their own compensation, and the absolute right, on the other 
hand, of the legislature to prescribe their compensation ; but he 
then allowed a receiver, pendente lite, and without prejudice, to 
collect such rates as seemed necessary, without regard to the act, 
and reserved his final order as to the disposal of the funds col- 
lected until the validity of the act was argued before him upon 
a test case, which is still undecided. 

The late war left the average American politician with a power- 
ful desire to acquire property from other people without paying 
for it. A succession of schemes, too familiar to recapitulate here, 
have been tried, and, after hard struggles, have been defeated by 
the honest common sense of the community. We have sufficient 
faith in the speedy clarification of ideas, among the honest advo- 
cates of the so-called Granger laws, to feel confident that this 
assault upon private property will soon lose their support, and be 
publicly classed with the exploded fallacies of repudiation and 
unlimited greenbacks, before the illegality of the Potter Jaw is 
adjudicated at Washington. When that decision is reached, we 
believe it will be then received with general favor throughout the 
whole country. It is necessary in order to restore public confi- 
dence in the rights of private property, now severely shaken. 


1 2 Dillon, 


XUM 

fr 

q 
A 
rr q 

e 
q 
f 
q 
y 
| 
i 


AUTHORS’ RIGHTS BEFORE PUBLICATION. 


AUTHORS’ RIGHTS BEFORE PUBLICATION.—THE REP. 
RESENTATION OF MANUSCRIPT PLAYS. 


THE principle of law is well established, that an author, whether 
in literature, sculpture, painting, or in any department requiring 
creative power, has unlimited control over the products of his 
brain until they have been abandoned to the public. Whether 
reduced to writing or not, whether in manuscript or in print, 
traced in marble or upon canvas, such production is his prop- 
erty. He has the exclusive right of using it in any manner 
which does not interfere with the: rights of others, and he may 
prevent others from making any use of it which invades his own 
rights. This common-law right is as sacred, and the remedy 
for its enforcement as effective, in the case of the author and 
his unpublished works as in that of the banker and his bonds. 
Indeed, in the great English case of Millar v. Taylor, decided in 
1769 by a full bench, over which Lord Mansfield presided, the 
doctrine was affirmed that not even by publication did the author 
lose the common-law right of property in his literary work. This 
decision, however, was not long acquiesced in; for the contrary 
doctrine was declared five years after by the House of Lords, in 
Donaldson v. Becket.2 There was, however, a marked diversity of 
opinion among the eminent judges in attendance ; and it is re- 
corded that the argument which turned the scale was delivered 
by Lord Camden, who declared that there was no foundation for 
literary property, either in the common law or in the principles 
of sound policy or good sense. His declamation that glory, not 
profit, is the true reward of men of letters, which has been thun- 
dered from many a school platform, possesses a vein of delicate 
humor, which was, perhaps, not appreciated at the time of its 
delivery. ** Knowledge,” said his Lordship, * has no value or use for 
the solitary owner ; to be enjoyed it must be communicated. ‘ Scire 
tuum nihil est, nisi te scire hoe sciat alter.’ Glory is the reward 
of science, and those who deserve it scorn all meaner views. I 
speak not of the scribblers for bread, who tease the press with 
their wretched productions ; fourteen years is too long a privilege 


1 4 Burr. 2308. 2 (1774) 4 Burr. 2408. 
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for their perishable trash. It was not for gain that Bacon, New- 
ton, Milton, Locke, instructed and delighted the world ; it would 
be unworthy such men to traffic with a dirty bookseller for so 
much a sheet of letterpress. When the bookseller offered Milton 
five pounds for his ‘ Paradise Lost,’ he did not reject it, and com- 
mit his poem to the flames, nor did he accept the miserable pit- 
tance as the reward of his labor; he knew that the real price of 
his work was immortality, and that posterity would pay it. Some 
authors are as careless about profit as others are rapacious of it ; 
and what a situation would the public be in with regard to liter- 
ature, if there were no means of compelling a second impression 
of a useful work to be put forth, or wait till a wife and children 
are to be provided for by the sale of an edition? All our learn- 
ing will be locked up in the hands of the Tonsons and the Lin- 
tons of the age, who will set what price upon it their avarice 
chooses to demand, till the public become as much their slaves as 
their own hackney compilers are.” } 

Common-law protection after publication was now lost for 
ever; and the doctrine has since been firmly established that 
after the work has been once published to the world, and thereby 
made public property, the owner's exclusive rights are lost, ex- 
cept so far as they may be protected by statute. It is there- 
fore important to inquire what act on the part of the author 
constitutes such a publication as will work an abandonment of 
his property to the public, and divest him of the exclusive title 
thereto. 

Publication may be defined, for the purposes of this discussion, 
as a communication of the knowledge of the contents of a work, 
whether by circulation of copies, or by public representation or 
exhibition. Such communication, however, may be confidential, 
expressly or impliedly, in which case the publication is limited or 
private ; or it may be without restriction as to persons and pur- 
pose, and in that case the publication, being unqualified, becomes 
general or public. An author may circulate his literary work 
among a limited number of persons for their amusement or 
instruction or other purpose, with the understanding, either 
express or implied, that such communication is confidential and 
for a restricted use. It is immaterial whether the work so com- 


1 Campbell’s Lives of the Lord Chancellors, Vol. V. 240. 
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municated is in manuscript or in print. Nor does it seem to 
be essential to restrict the number among whom the circulation 
may be made to any specified limit. So long as the communica- 
tion is withheld from the general public and limited to a seleet 
few for a restricted purpose, the publication is private, and cannot 
be construed as one divesting the author of his exclusive rights, 
In Prince Albert y. Strange,' it appeared that Queen Victoria and 
her husband had given lithographic impressions of drawings and 
etchings, which they had made occasionally for their own amuse- 
ment, to intimate friends. The defendant, without authority, an- 
nounced a public exhibition of copies of the prints which had come 
into his possession ; but he was promptly restrained by the court. 

The same rule applies with equal force in the case of the confi- 
dential representation of a dramatic or musical composition, the 
delivery of a lecture, or the exhibition of a painting or other work 
of art, before an audience to which the indiscriminate public is 
not admitted. A play may thus be given under such circum- 
stances as to make its representation a private and not a public 
one. But when the circulation of any literary production, or the 
performance or exhibition of any dramatic or musical composition 
or work of art, is not restricted either as to purpose or numbers, 
and no discrimination is made as to the persons admitted to these 
privileges, such communication then becomes general and public. 
In general, an unconditional publication is an abandonment of the 
author’s rights, except so far as they may be protected by statute. 
When a book has been printed and given to the public without 
the protection of the copyright statute, the exclusive right thereto 
is lost to the author, and it becomes general property. The sale 
of a single copy is a general publication. But if its literary owner, 
having possession of all the other copies and the manuscript, 
should buy back the copy sold before it has been made the means 
of further communication, he thereby becomes again invested with 
the same rights that he had before parting with such copy.” 

The question whether an author who first publishes in an un- 
copyrighted newspaper is entitled to copyright in the same mat- 
ter, subsequently published by him in a different form, came up in 
the United States Circuit Court in Pennsylvania, in 1839, on an 
application for an injunction. The injunction was refused, and 


1 (1849) 2 De G. & S. 652. 2 Keene v. Wheatley, 9 Am. Law Reg. 33. 
3 Miller y. M’Elroy, 1 Am. Law Reg. 198. 
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the question reserved to the final hearing. No further report of 
the case appears ; but there is certainly neither authority nor rea- 
son to support the conclusion that the publication of an uncopy- — 
righted work in an uncopyrighted newspaper or magazine is not 
an abandonment of the author’s exclusive rights therein. 

The delivery of a letter, whether it be a literary composition 
or merely a letter of friendship or of business, to the person to 
whom it is addressed is not a publication, so as to divest the 
writer of the sole and exclusive right of publishing it ; and neither 
the person receiving the letter nor another may rightfully pub- 
lish it without the consent of the writer.! 

To determine whether there has been a publication is usually 
avery simple matter when publication is by printing ; but whether 
the public representation of an uncopyrighted drama, the delivery 
of a manuscript lecture, or the public exhibition of a painting, or 
other work of art, is a dedication thereof to the public when no 
abandonment is intended by the author, is a question of no little 
difficulty. And though there have been numerous decisions 
upon this point, it cannot be regarded as fully and satisfactorily 
settled. 

The law on this point relating to public lectures, so far as it 
has been settled, has been clearly stated by Judge Hoar, of Mas- 
sachusetts, to the effect that an auditor has no * right to report, 
phonographically or otherwise, a lecture or other written dis- 
course which its author delivers before a public audience, and 
which he desires again to use in like manner for his own profit, 
and to publish it without his consent, or to make any use of a 
copy thus obtained. The student who attends a medical lecture 
may have a perfect right to remember as much as he can, and 
afterward to use the information thus acquired in his own medi- 
cal practice, or to communicate it to students or classes of his 
own, without involving the right to commit the lecture to writ- 
ing, for the purpose of subsequent publication in print or by oral 
delivery. So any one of the audience at a concert or opera may 
play a tune which his ear has enabled him to catch, or sing a song 
which he may carry away in his memory, for his own entertain- 
ment or that of others, for compensation or gratuitously, while 
he would have no right to copy or publish the musical compo- 
sition.” ? 

1 Woolsey v. Judd (N. ¥Y. Superior Court, 1855), 4 Duer, 879. 
2 (1860) Aeene v. Kimball, 16 Gray, 545. 
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The direct issue concerning the public delivery of a lecture 
arose in Bartlette v. Crittenden,! which was decided in the United 
States Court in 1887. Bartlette was a teacher of book-keeping, 
and had reduced to writing the system he taught, on separate 
cards, for the convenience of imparting instruction to his pupils, 
He had permitted his students to copy these cards for their own 
convenience, and to enable them to instruct others. Crittenden, 
being a pupil in Bartlette’s school, was thus allowed to copy the 
manuscripts of the latter, from which, with certain alterations, he 
made up the first ninety-two pages of a book which he published, 
In the action which followed, it was contended that the complain- 
ant by suffering copies of his manuscripts to be taken, had aban- 
doned them tothe public. The court, however, did not favor this 
doctrine, and held that “ the students of Bartlette who made these 
copies have a right to them and to their use as originally intended. 
But they have no right to a use which was not in the contempla- 
tion of the complainant and of themselves when the consent was 
first given.” 

An interesting leading case on this subject was decided in 
the Irish Chancery Court in Dublin, in 1860.2, Henry Wallis 
had painted the picture entitled “ The Death of Chatterton,” 
which was first publicly exhibited in 1856, at the Royal 
Academy in London, where it won the praises of Ruskin. A 
wood engraving of the picture was also published, with the 
author’s permission, in the National Magazine. The painting 
was purchased by Augustus Leopold Egg, who sold to Robert 
Turner the exclusive right of publishing engravings of it, and also 
gave him the privilege of publicly exhibiting the original for the 
purpose of securing subscribers for the engraving. Under this 
agreement the painting was exhibited, among other places, in Dub- 
lin. Shortly afterward James Robinson, of that city, announced 
for sale “the beautiful and effective stereoscopic pictures of the 
last moments and death of the poet Chatterton.” This led to 
the action for an alleged piracy of the painting. The defendant 
denied that he had taken photographs from the painting, and 
maintained that it was physically impossible to take stereoscopic 
photographs from the flat surface of any picture or engraving. 
He admitted, however, that he had seen the painting while on 


1 4 McLean, 300. 2 Turner v. Robinson, 10 Irish Ch. x. 8. 121 and 510. 
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exhibition, but explained that he had made his photographs from 
an arrangement of figures, objects, and scenery which he had 
prepared in his own gallery. He further admitted that he had 
arranged the figure and scenery from his recollection of the atti- 
tude and arrangement in the painting, and with a view of pre- 
senting a stereoscdépic photograph of the same subject, and under 
the same circumstances as were represented by the painting. 

The Lord Justice of Appeal (the Right Honorable Francis 
Blackburne), in commenting upon this statement, was of opinion 
that * the stereoscopic slides are not photographs taken directly 
from the picture in the ordinary mode of copying; but they are 
photographic pictures of a model itself copied from, and accu- 
rately imitating in its design and outline, the petitioner's paint- 
ing. It is through this medium that the photograph has been 
made a perfect representation of the painting. Thus the object 
contrived and achieved, and the consequent injury, are the very 
same as if the copy had, in breach of confidence, been made on the 
view, and by the eye; and no court of justice can admit that an 
act illegal in itself can be justified by a novel or circuitous mode 
of effecting it. If it is illegal, so must the contrivance be by 
means of which it was effected.” Upon this state of facts it was 
held that the owner’s rights had not been waived by the public 
exhibition of the painting, or by the publication of the wood en- 
graving of it, and that consequently the defendant’s action was 
piratical. It should, however, be noticed here that the court 
laid great stress upon the fact that the exhibition of the picture 
was attended with a “ restrictive notice” to the spectators not to 
copy it in any way, or otherwise invade the owner’s rights. 

We come now to the main point of this subject, and one which 
has elicited much, if not learned, discussion in the leading Amer- 
ican copyright cases of the past fifteen years. In not fewer than 
seven important cases since 1860 have our courts been puzzled 
with the problem whether the authorized public performance 
of a drama unprotected by copyright is such a publication as to 
deprive the owner of his exclusive right of representation. Three 
of these actions were brought by Miss Laura Keene against Wil- 
liam Wheatley, of Philadelphia, Moses Kimball,? of Boston, and 


1 Keene v. Wheatley (1860), 9 Am. Law Reg. 33. 
2 Keene v. Kimball, ut supra, 
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the comedian, John S. Clarke,! then of New York, for an alleged 
invasion of her rights in the drama of “ Our American Cousin,” 
which she had purchased in manuscript from Tom Taylor, of Lon- 
don. Another was a controversy ? between Mrs. Crowe (Miss Kate 
Bateman) and Aiken, of Chicago, as to the right of that lady to 
the exclusive representation of * Mary Warner,” which had been 
written expressly for, and the manuscript assigned to, her by the 
same dramatist. The suit of Palmer vy. De Witt® was the result 
of the unlicensed publication by the defendant of Robertson’s 
comedy, * Play,” the manuscript of which had been purchased by 
the plaintiff from the author. These, with Roberts v. Meyers‘ and 
Boucicault v. Fox,’ comprise the recent American cases in which 
the question whether public representation is publication was at 
issue. 

The doctrine that the public performance of an uncopyrighted 
play is not such a publication as will prevent its author from sub- 
sequently obtaining a valid copyright, or confer upon another the 
right to print and publish it without the authority of the owner, 
was announced in Jtvberts v. Meyers, followed in Boucicault y. 
Fox, and affirmed in Palmer v. De Witt, in the New York 
Court of Appeals, in 1872. In all of these the direct issue was 
before the court. In the two first named it appeared that the 
drama in controversy, Boucicault’s ** Octoroon,” had been pub- 
licly represented in New York, from December 6, 1859, till 
the 12th of that month, before a copyright was applied for; 
and it was held that such representation did not invalidate the 
copyright, and could not “ be regarded as any evidence of aban- 
donment by the plaintiff of the manuscript to the public or to the 
profession of players.” In Boucicault vy. Fox, Mr. Justice Ship- 
man took the strong ground that “there can be no evidence of 
abandonment to the publie of any rights growing out of the 
authorship of a manuscript drawn from the mere fact that the 
manuscript has, by the consent and procurement of the author, 
been read in public by him or another, or recited or represented 
by the elaborate performances and showy decorations of the stage. 


1 Keene v. Clarke (1867), N. Y. Superior Court, 5 Robertson, 38. 
2 Crowe v. Aiken (1869), 4 Am. Law Rev. 450. 

3 (1872) 47 N. Y. 532. 

4 (1860) 13 Monthly Law Rev. n. s. 396. 

6 (1862) 5 Blatchford, 87. 
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If the reading, recitation, or performance is conducted by his 
direction, by his agents, for his benefit and profit, with the sane- 
tion of the law, how can it be said to be evidence of his intention 
to abandon his production to the public? Suppose Mrs. Kemble 
were to read in her unrivalled manner a drama of her own pro- 
duction, would the reading be a dedication to the public, and 
authorize any elocutionist to read it who could obtain a copy 
against the consent of the author? How would it change the 
matter, if she should, instead of reading the play, have it brought 
out by a company at Wallack’s or the Winter Garden, with all 
the embellishments which the stage can lend? The true doctrine 
is, that the literary property in the manuscript continues in the 
author so long as he exercises control over it, or has the right to 
control it; and, until its publication, no one has a right to its use, 
or that of its contents, without his consent. Therefore any spe- 
cial use of it by him in public, for his own benefit, is a use per- 
fectly consistent with his exclusive right to its control, and is no 
evidence of abandonment.” It should be noted, however, that 
the question of * memory ”’ or “ restrictive notice” was not before 
the court. 

In treating the effect of a public representation of a man- 
uscript play upon the owner's rights, two doctrines, which, in 
this country, first appeared in the Circuit Court of the United 
States in the case of Keene v. Wheatley, decided in Philadelphia 
in 1860, are presented for consideration: first, in regard to the 
exercise of memory, in contradistinction to the use of writing, as 
a means of depriving the owner of his rights in an uncopyrighted 
play which has been publicly represented; and, secondly, re- 
strictive notice as a means of protecting the owner in the same 
rights. The originality of this valuable discovery or invention 
cannot, however, be claimed for American genius ; for the ideas, if 
not the doctrines, are of English importation. In that case the 
rule was laid down that the public performance of an unprinted 
play before an indiscriminate audience was a publication, so far 
as to confer upon any one of the spectators who had * obtained 
it by fair means” the right subsequently either to print and 
publish or to represent it without the consent of the owner. 
The distinction was drawn between the exercise of memory and 
the taking of notes as a means of subsequent publication or 
representation ; and it was held that “the literary proprietor of 
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an unprinted play cannot, after making or sanctioning its repre- 
sentation before an ‘indiscriminate audience, maintain an objec- 
tion to any such literary or dramatic republication by others ag 
they may be enabled either directly or indirectly to make from 
its having been retained in the memory of any of the audience,” 
but that no one, in order to acquire the contents of the play for 
publication or representation, might lawfully make use of ste- 
nography, phonography, writing, notes, or any other except * fair 
means.” And “the only fair means by which others could have 
obtained the words, were their impression upon the memory of 
some person whose constant attendance at the performances of 
the play might at length enable him to repeat or to write out 
its language.” 

This distinction, so far as it relates to the right of any one 
‘publicly to represent a play which has been obtained through 
memory from a public performance, was recognized in the sub- 
sequent cases of Keene vy. Kimball, in the Supreme Court of 
Massachusetts, Aeene v. Clarke, in the New York Superior Court, 
and Crowe vy. Aiken, in the United States Cireuit Court for the 
Northern District of Illinois. In each of these cases the court 
was of opinion that a play, having been once publicly performed, 
might without authority lawfully be reproduced upon the stage 
from the memory of any spectator, but not from notes, or a copy 
surreptitiously obtained. It was fully conceded, however, that 
the proprietor might reserve his rights in a manuscript play after 
public representation, by a restrictive notice to the spectators, 
which would prevent them from lawfully making any use thereof 
to his injury. The effect of such notice was said to be to create 
an understanding between the spectators and the owner of the 
play that they should not make any use of their remembrance 
of it to his prejudice. The violation of this understanding 
might, in the language of Chief Justice Robertson of the New 
York Superior Court, “be restrained upon the same principle 
as any other betrayal of confidence; such as the disclosure 
of the secrets of a business, art, trade, or mystery agreed not to 
be divulged.” Such understanding, it was further held, could 
not be implied as one of the ordinary terms of admission to the 
performance, but might “ be created by indorsements on a ticket 
of admission, or notices publicly posted in the place of perform- 
ance, or other modes.” ? 


1 Keene v. Clarke, supra. 
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These views, both as to restrictive notice and the right of 
acquisition by memory, were also adopted in Palmer v. De Witt, 
in the Superior Court of New York; but when that case came 
before the General Term for review, the ruling below was 
reversed, and in a very sound opinion, by Judge Monell, who had 
dissented from the other two judges in Keene vy. Clarke, it was 
held ‘* that any surreptitious procuring of the literary property of 
another, no matter how obtained, if it was unauthorized and with- 
out the knowledge or consent of the owner, and obtained before 
publication by him, is an invasion of his proprietary rights, if the 
property so obtained is made use of to his injury.” In holding 
that representation was not publication, and conferred no right 
upon the spectator, either to print and publish or to represent 
the play, the learned judge combated the doctrine based upon a 
distinction between different modes of obtaining, without con- 
sideration, a manuscript play from its public performance, and 
also the doctrine that ‘restrictive notice” is necessary to pro- 
tect the rights of the owner from invasion by the public. “ A 
wrong-doer,” in the language of the opinion, * cannot get title to 
property, or escape the responsibility-of his tortious or felonious 
act, merely because the owner has failed to give public notice or 
warning that it was not to be stolen. Upon a careful considera- 
tion, therefore, of the subject, I have not been able to appreciate 
‘the distinction which the learned judges in Keene v. Wheat- 
ley, and Keene vy. Clarke, and Crowe v. Aiken, have attempted to 
draw between different modes of obtaining the contents of a 
manuscript play from its public performance. They are equally 
objectionable, and are merely different modes of depriving an 
author of his literary property; and therefore any mode which 
effectuates that purpose is unlawful.”’? This decision was 
affirmed in the Court of Appeals, whither the matter was carried 
for review ; but it must be remarked that the strict question before 
the court was, not whether the defendant was entitled to repre- 
sent upon the stage the play after its public performance by the 
owner, but whether he might lawfully print and publish it. De 
Witt had printed and sold copies of the drama in New York city, 
alleging that he had received it from persons who had witnessed 
its public representation in London. But, said the court, ‘it is 


1 (1868) 5 Abbott’s Practice Reports, 130. 
2 (1870) Palmer v. De Witt, 2 Sweeney, 530. 
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not found that it was reported by the witnesses of the perform. 
ance from memory, and it would be entirely consistent with the 
findings that the copies were surreptitiously obtained.” After 
remarking that the question was not before them, whether upon 
the facts as found the defendant might lawfully produce the play 
upon the stage, the court held that “ lectures and plays are not, 
by their public delivery or performance in the presence of all 
who chose to attend, so dedicated to the public that they can be 
printed and published without the author’s permission. It does 
not give to the hearer any title to the manuscript, or a copy of 
it, or a right to the use of a copy.” Judge Allen, who delivered 
the opinion of the court, went so far, however, as to say, obiter, 
that “ the permission to act a play at a public theatre- does not 
amount to an abandonment by the author of his title to it, or to 
a dedication of it to the public.” 

In this country, the doctrine that restrictive notice is neces- 
sary to protect the rights of an owner in his uncopyrightéd man- 
uscript play has met with little favor outside the Superior Court 
of New York. It has been emphatically pronounced unsomnd in 
the United States Circuit Court in Ilinois, by Judge ae ste 
who held that “it is not easy to see, however, how a notice can 
have any effect upon the rights of the owner or of the auditor. 
If the latter had the right to carry the play away in his memory, 
or take it down phonographically, and in either case to use or 
publish it, the notice prohibiting it could not affect or change 
that right.” 

No satisfactory reasons have been given in support of these 
doctrines, and it is difficult to conceive any. It has been argued 

‘that “in the case of a public dramatic performance the public is 
held entitled to make use of that faculty which is necessarily 
addressed by such representation, to wit, memory, for the purpose 
of repeating the contents of the play, even in performing it 
elsewhere, when the owner has laid no restraint upon such use 
of the knowledge so obtained and retained by memory only ;” 
and that ‘* remembering, to a certain extent, is the natural conse- 
quence of hearing, and using such recollection naturally flows 
from possessing it.’ Taking notes, and “ all artificial aids to, or 
substitutes for, memory, may be restrained by a court, as a vio- 


1 Crowe vy. Aiken, supra. 
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lation of the terms of admission, or may be made part of the 
police of the place of performance ;” but the “privileges of 
listening, and of retention in the memory, cannot be restrained 
where the audience is not a select one.” Except the last remark, 
which is found in the decision in Keene v. Wheatley, the above 
quotations must be accredited to the opinion of the court in 
Keene v. Clarke. 

This reasoning is based upon the fallacy that, memory being 
given to man to be used, any use which can be made of it is legit- 
imate, and that, if a spectator at a public performance is enabled 
to carry away in his memory the contents of a play unrestrained 
by “ police ” arrangements, he has acquired a lawful right to make 
any use of such play he chooses, however injurious it may be to 
the owner. The unsoundness of this doctrine is too apparent to 
need serious consideration. It would be about as wise to argue 
that because a man has hands for legitimate uses he is also justi- 
fied in putting them into his neighbor’s pockets. And what is 
the difference between requiring a manager, in order to protect 
his property from piracy, to cover his theatre and admission tick- 
ets with ‘restrictive notices,” and asking Mr. Stewart to label 
his goods “* Thou shalt not steal,” as a protection against shop-lift- 
ers? Memory may be employed as a means of improvement, en- 
joyment, and profit, but not to invade the rights of another, or to 
acquire, without consideration, title to the property of another. 
In paying for admission to a public performance, a spectator is 
entitled to such instruction and enjoyment as he may derive from 
witnessing and hearing the performance and from recollecting it 
afterward. dn other words, he is entitled to just what he pays 
for. This is the consideration contracted for in return for the 
price of admission. But there is no contract, express or implied, 
no consideration, no understanding, that the spectator shall 
acquire any title to the property in the play, or make any use 
thereof detrimental to the rights of the owner. And the fact that 
a spectator cannot be prevented, by police arrangements or other- 
wise, from retaining in his memory a knowledge of the contents 
of a play, does not invest him with a right of property therein, 
and is no reason why a court should not restrain him from appro- 
priating such property of another to which he has acquired no 
title, or should not require him to make good the damage caused 
by such unlawful appropriation. 
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The distinction making the acquisition of a drama by stenog- 
raphy unlawful, but proclaiming it the legitimate spoil of tena- 
cious memories, is one merely between the modes or means of 
obtaining a play ; and it is not easy tosee why one method should 
confer a more valid title than the other, since both are without 
consideration, and without the authority or consent of the owner, 
It was intimated by one judge that memory was more legitimate 
than stenography, because it was more difficult, and therefore 
more impracticable, to obtain a play by this means. But how 
long would it take a rival manager to enlist in his service 
men whose trained memories would enable them to bring away 
a play, after witnessing its performance, with the ease and 
promptness of a stenographer? The simple manner of ob- 
taining the play, so long as it is without consideration or author- 
ity, cannot affect the fundamental principle at issue. There isa 
principle of justice older than the written law that property can 
only be acquired by a good consideration. Either the public rep- 
resentation of a play is a publication, so as to work an abandon- 
ment of the owner’s rights of property therein, or it is not; and 
in either case the mode of obtaining it is immaterial, as affecting 
the owner’s rights or the invader’s wrong, so long as there is no 
consideration and no agreement. 

There is, then, no foundation for the above distinction between 
the different means employed in obtaining a play from its public 
performance, — making one mode lawful and the other unlawful. 
The real question is whether the public performance of an un- 
printed and uncopyrighted play is per se an abandonment of the 
owner's rights ; and whatever may be the true solution, the prin- 
ciple is not affected by the means of reproduction, or by the 
presence or absence of a restrictive notice. 

Although the doctrine above criticised has been enunciated i in 
several recent American cases, yet in all of them, except perhaps 
that of Keene v. Kimball, the discussion upon this point may be 
regarded as obiter, since the direct issue was not really before the 
court. In Keene v. Wheatley, Keene v. Clarke, Crowe v. Aiken, 
and Palmer v. De Witt, it did not appear that the play had been 
obtained by memory, while in the last-named case the infringe- 
ment was by printing and publishing, and not by representation. 
Indeed, in each of the above-named cases, with the exception 
noted, the facts showed that the play had not been obtained by 
memory, but through other means. — 
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It may be well now to state just what has been decided 
by these cases, and what has been left in doubt. First, it is 
clearly settled that no one without authority may print and pub- 
lish an uncopyrighted manuscript play, although it has been 
publicly represented by the owner; second, no one, without 
leave, may publicly represent the drama, if obtained in any other 
way than by means of memory from its lawful representation ; 
and, third, it has been fully conceded that even the exercise of 
memory for this purpose may be made unlawful by restrictive 
notices to the spectators, warning them not to infringe the 
author’s rights. The only point, then, which has not been satis- 
factorily settled, is whether a spectator at a public performance, in 
the absence of a restrictive notice, may lawfully appropriate the 
contents of a play for public representation, if enabled to do so by 
the exercise of memory. This important problem yet remains for 
judicial solution ; and there is strong reason to believe that when 
it shall be solved by our highest and most learned tribunal, the 
just rights of every author, native or foreign, to the exclusive 
control and enjoyment of the products of his mental labor will 
be fully protected against invasion by stenography or memory, 
or any other unlawful mode of appropriating property without 
paying for it. Indeed, the dicta of our courts are already in 
this direction. The strong language of one judge to this effect 
has already been quoted, as well as the latest views on this sub- 
ject proclaimed by the highest court of the State of New York, 
that “the permission to act a play at a public theatre does not 
amount to an abandonment by the author of his title to it, or to 
a dedication of it to the public.” This shows a marked progress 
since the adjudication of Keene v. Wheatley, where this legal 
doctrine of memory originally appeared in this country, and in 
which the language of the opinion goes so far as to make publi- 
eatiom by memory lawful. It will also be remembered, as an 
encouraging sign of progress, that the theory of restrictive notice 
which was enunciated in that case, and followed in one or more 
subsequent cases, has been exploded beyond any hope of resur- 
rection ; and it is to be hoped that this doctrine of memory will 
in due time share the same fate. 

The same rules and principles which regulate the law concern- 
ing the public performance of a dramatic composition apply 
equally to musical compositions, lectures, sermons, speeches, 
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paintings, drawings, sculpture, or other works of art, in manv- 
script or other original form, which may be the subject of pub- 
lic delivery or representation. 

In England this question is governed by statute. Section 20 
of the 5th and 6th Victoria declares that the first public repre- 
sentation or performance of any dramatic piece or musical com- 
position shall be deemed equivalent to the first publication of 
au book. And so when Mr. Boucicault had first represented one 
of his dramas in New York, and afterward sought to restrain its 
unauthorized performance in England, the court held that the- 
representation by the author in the United States before ob- 
taining a copyright in England was a publication of the play 
under the statute which divested him of his exclusive rights 
therein.! It had previously been held, however, before the pas- 
sage of the act above cited, that an author did not lose the 
exclusive right of printing and publishing a play by allowing it 
to be represented on the stage. 

It will be observed that in all the cases here criticised the 
dramas in controversy were the productions of English authors 
whose rights were protected by our courts. It has therefore 
been supposed by some that while Congress has excluded for- 
eign authors in general from the benefits of American copyright, 
the effect of these decisions has been to leave the * gates ajar,” 
and to admit at least foreign dramatists, by protecting them in 
the exclusive privilege of representing, or causing to be repre- 
sented, their works upon the American stage. These cases, 
however, had nothing to do with the copyright statutes. The 
plays in controversy were in manuscript, and had neither been 
published nor copyrighted. It is true, that Miss Keene had the 
manuscript of **Our American Cousin” copyrighted, but the 
copyright was pronounced invalid, on the ground that the drama _ 
was from the pen of a foreigner. The rights of the author 
were, therefore, decided not under the statutes, but upon the 
principles of common law governing literary property before 
publication. Indeed, the cases under consideration afford addi- 
tional proof of the determination of Congress to exclude foreign 
authors from the benefits of its legislation for the encouragement 
of learning; for, had the dramas in dispute been the production 


1 Boucicault v. Delafield, 883 Law Journal, n. 8. (Ch.) 88. 
2 Macklin vy. Richardson, Ambler, 695. 
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of resident authors, they might have been copyrighted under the 
Dramatic Act of 1856, which would have secured to their 
owners, in addition to the exclusive right of publishing them, 
the sole liberty of publicly representing, or causing them to be 
represented, upon the stage. In other words, statutory pro- 
tection was provided for native dramatists, who thus had an 
effective remedy against all forms of piracy, whether by stenog- 
raphy or memory, and at the same time enjoyed the benefit of 
printing and publishing their dramas. A foreign dramatist, 
however, had only his common-law remedy, and was obliged to 
represent his comedies from manuscript, and even then dread the 
tenacious memories of his patrons. It is true that the statute of 
1856 is superseded by the general copyright law of 1870. It 
was, however, doubtless intended to retain the same doctrine in 
this act; but whether, as was discussed in the October number 
of this Review, the language used will bear that construction, is 
a question for the courts. 
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Tr is a familiar rule of law that if a man make what purports to 
be a conveyance of real estate by the common warranty deed, 
having at the time no title to the land, or a less interest than his 
deed assumes to convey, and afterwards, by descent or purchase, 
acquire the title, this will enure to the benefit of his grantee. 
As to the principle upon which this rule of law rests, there is 
great variety of opinion, and therefore much conflict as to the 
limits and proper application of the rule. 

Does the after-acquired estate actually pass to the grantee as 
soon as the grantor acquires it, or is the grantor only precluded 
from setting it up? And if the latter, does the estoppel fall 
upon the assigns of the grantor without notice, as well as upon 
the heirs? These questions we propose to examine in this arti- 
cle, considering the subject, first, as it stood before the Statute of 
Uses, and, secondly, as it has been modified by that statute. 

At common law (that is, before the Statute of Uses) there 
were three assurances which operated to pass future interests to 
which the alienor had at the time no title, — the feoffment, the 
fine, and the common recovery, —to which a fourth, the lease, 
may be added, as possessing a very similar efficacy. 

The feoffment was the conveyance by which the lord of the 
manor parcelled out his lands to his vassals, in consideration of 
fealty and service ; and, as the vassal promised allegiance for life, 
the donor, from the earliest times, gave to him a life-estate, and, 
in later times, often a fee. The feoffment created in all cases a 
life-estate, at least ; by right, if the feoffor owned an estate in the 
lands equal to that conveyed; and by wrong, if he did not. In 
the latter case, all estates, whether in expectancy or possession, 
which stood in the way of a gift of the freehold, were displaced ; 
and in most cases the parties injured lost their right of entry, 
and were driven to an action at law. 

This was by force of the seisin and possession of the feoffor. 
Seisin always gave an estate of freehold, whether the party was 
in by right or by wrong; and it followed that by the delivery 
of it (which, of course, required possession) an estate for life 
or in fee passed to the donee. If the donor had not a sufficient 
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estate in himself to effect the object by right at the time of the 
conveyance, and should afterwards acquire the requisite interest, 
he was barred from setting it up against his feoffee. The feoff- 
ment ‘ passeth the present estate of the feoffor, and not only so, 
but barreth and excludeth him of all present and future right, 
and possibility of right, to the thing which is so conveyed.” 
Touchstone, 204. 

And there was no way in which the feoffor could avail himself of 
an after-acquired title, except by disseising his feoffee. He had of 
course no right of entry in pais, for the interest acquired was 
necessary to make out the freehold which the livery of seisin had 
conveyed ; and he could not bring a writ of entry, for the feoffee 
would set up the feoffment as an estoppel. He could not convey 
by release, fine, or recovery, for these assurances also required a 
possession ; and he could not aliene the new interest by grant or 
bargain and sale, for these conveyances, when used to convey 
present interests, were, as we shall see, void at law in all cases, 
and ineffectual in equity without possession. “ He cannot pur- 
chase the fee,” says Mr. Preston, “since his feoffment is a dis- 
seisin”’ of the owner. 2 Preston’s Abstracts, p. 211. That is, 
since the owner has been put out of possession, he cannot aliene 
to one not in possession. So, too, a release of the new interest 
to any one but the tenant in possession would be void. Coke, 
Litt. 270 a. 

Such was what is often called “the high and transcendent 
effect ” of an estoppel at common law; but in point of fact it ap- 
pears to be nothing more than the transcendent effect of a deliv- 
ery of the donor's seisin. He who disseised another acquired for 
all intents and purposes, so long as he retained possession, an 
estate of freehold; and the disseisee, though having still the 
right of property, could make no use of it until the disseisin was 
terminated, except by way of release to him in possession. Now, 
this estate of freehold was as effectually passed by livery of sei- 
sin as it was acquired by disseisin ; and for the feoffor to set up 
an after-acquired interest against his feoffee would be repugnant 
to the estate conveyed, as much so as if his conveyance had been 
rightful. But this effect of the conveyance has been commonly 
called an estoppel, and appropriately enough. Among the acts 
giving rise to an estoppel in pais (and in early times the feoff- 
ment was an act in pais) Coke mentions livery, entry, &c., — acts 
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of a notorious character, having the like conclusive effect of a 
deed. Coke, Litt. 352 a. 

From this it appears that the estoppel upon the feoffor arose 
from the very nature of the conveyance. But there was another 
important function of the feoffment, arising upon the operative 
word dedi, which should be distinguished from the estoppel. 
The word dedi implied a warranty on the part of the feoffor 
(and, before the statute of quia emptores, of his heirs) that the 
vassal should be protected in his estate; but this warranty was 
usually something different from the estoppel. The estoppel was 
merely the effect of the livery, operating to actually pass after- 
acquired interests ; the implied warranty arising from dedi was 
probably most generally used either as a voucher to the feoffor 
when the lands were demanded by another, or as ground for a 
writ of warrantia charte, in either of which ways the feoffor could 
be called upon to give to the feoffee other lands of equal value 
in case of a recovery by the demandant. Touchstone, 181, note; 
2 Black. Com. 300. But it seems that this warranty could also 
be used as a rebutter against the feoffor, should he attempt to 
regain the lands. “If the warrantor,” says Coke, “should im- 
plead the warrantee, the latter, the tenant, might show the war- 
ranty and demand judgment whether, contrary to the warranty, 
the warrantor should be suffered to demand the thing war- 
ranted; and this was called a rebutter.” Coke, Litt. 265 a; 
Touchstone, 182. 

This use of the warranty was probably rarely called into requi- 
sition ; for it must have seldom happened that the lord would 
endeavor to regain possession in this way, knowing, as he doubt- 
less did, how vain would be the attempt to enter an action at law 
against his tenant in the face of his own solemn conveyance. If 
dissatiaGed with his tenant, he would be more likely to resort to 
the rough but more effectual method of the times, —an eviction 
vi et armis. ~The tenant could then, however, bring his war- 
rantia charte, and recover other lands, as in the case of an 
eviction by a stranger. But if the implied warranty was ever 
in fact used as a rebutter against the feoffor, it would seem 
to have been merely equivalent to setting up the conveyance 
against him and relying upon the livery of seisin. The word 
relied upon as creating the warranty (dedi) possessed no inherent 
potency, as appears from the fact that in other alienations, as in 
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the grant and bargain and sale, where the words dedi et concesst 
are also the operative terms, dedi has never imported a warranty. 

If this view is correct, it follows that the passing of future in- 
terests to the feoffee did not arise by force of the warranty, unless 
that term, when used in a contest between the feoffor and the 
feofiee, was simply an expression of the effect of the livery. We 
apprehend that, if ever used in such cases, this was the extent of 
its signification ; that it expressed nothing of itself, and that its 
use was unnecessary. To say, then, that future interests passed 
by force of the warranty is only to say that they passed by force 
of the livery of seisin. If this is true, no argument can be based 
upon the operation of the feoffment warranty to show the effect 
of a warranty in our modern conveyances.! 

The fine, also, had the effect of passing future interests. Doe 
d. Christmas y. Oliver ;? Weale v. Lower. The highest form of 
it (sur cognizance de droit come ceo) was indeed an acknowledg- 
ment of record of a feoffment made; though it did not in all 
respects possess the efficacy of a feoffment. See Touchstone, 
203. But the form of fine above mentioned had in some par- 
ticulars even greater potency than the actual livery of seisin, 
of which it was an admission by the tenant; for it was always 
levied with proclamations (1 Spence, Equity, 164), and from 
this circumstance bound not only parties and privies, but stran- 
gers also, if they failed to put in their claims within the time 
allowed by law. And it was in reference to this property of a 
fine that rights are said to be barred by fine and non-claim. 
1 Stephen’s Com. 564, 565.4 

This particular fine also operated to bar estates tail (1 Spence, 
ut supra), and therefore had the further tortious effect of a feoff- 
ment in displacing remainders and reversions (1 Stephen’s Com. 
566) ; and it was also used to pass the estates and bar the rights 
of married women. This last operation, however, appears not to 
have been tortious, since it was preceded by a private examina- 
tion of the wife. 1 Spence, Equity, 165. 

Mr. Spence, however, informs us that the fine sur coneessit — 
which was employed where the cognizor, in order to make an 


1 See the consideration of the common-law warranty in 2 Smith’s L. C. 731 (6th 
Am. ed.). 

2 10 Barn. & C. 181. 3 Pollex. 66. 

4 The references to this valuable work are uniformly to the 7th edition. 
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end of disputes, though he acknowledged no precedent right, yet 
granted to the cognizee an estate de novo by way of supposed 
composition (1 Stephen’s Com. 563) —was usually resorted to, 
to bind, by way of estoppel, the contingent, or executory, or other 
estates and interests of married women. Ib. And in the same 
connection he speaks of fines generally as operating by way of 
estoppel, meaning apparently their operation upon after-acquired 
interests. 

We find no suggestion in the books that this effect of the fine 
in passing future estates arose otherwise than by virtue of the 
conveyance itself; and, as the fine most commonly in use (that 
first mentioned) was simply a feoffment of record, it is but rea- 
sonable to presume that its operation by way of estoppel was the 
same as that of a feoffment. It was an acknowledgment in court 
on the part of the tenant that he had made livery of seisin to the 
cognizee ; that is, that he had had possession of a freehold estate 
and had delivered it to the cognizee; and he and his privies 
were precluded by the record from disputing the fact. 

Seisin in the cognizor was always essential to create a life-estate 
ora fee. Ifa tenant for years, for example, levied the fine with- 
out having previously created a freehold by disseisin, it could be 
avoided by pleading partes finis nihil habuerunt. 2 Sanders, 
Uses, 15. 

The effect of a common recovery was to pass to the recoveror 
an estate in fee-simple absolute, and thereby to bar, not only the 
estate of the tenant in tail who suffered it, but all remainders and 
reversions expectant thereon, and all executory limitations and 
conditions to which the estate tail had been subject. 1 Stephen’s 
Com. 572; 1 Spence, Equity, 165. But it was necessary in every 
case of a recovery, following the rules which governed real ac- 
tions, that the person against whom the action was brought should 
be actually seized of the freehold, else the recovery was void. 
2 Sanders, Uses, 15; 1 Spence, Equity, 165. The same result 
must then have followed as in the case of a feoffment. If the 
tenant were a disseisor, as in the case of the presumptive heir 
disseising the ancestor in tail, he had a freehold estate ; and this 
the demandant recovered. And when the title descended, it 
passed of necessity to the recoveror; for the tenant could not 
enter upon him contrary to his conveyance, so as to enfeoff an- 
other, or to suffer a fine, or another recovery. And an attempt 
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to aliene the interest by bargain and sale, grant, or release, would 
be futile, for the same reason that prevailed where a feoffment 
had been made. 

As to this method of assurance, also, we fail to find any the 
slightest evidence that this “transcendent effect of estoppel” 
was any thing else than the operation of the assurance itself in 
its very nature. 

A lease for life, like a feoffment, required livery of seisin ; and 
livery in this case, as well as in that, operated of necessity to give 
a freehold to the lessee. The conveyance was, in fact, in its 
original, a feoffment, the estate for life in feudal times being 
afeud. 1 Stephen’s Com. 512. ‘ These estates for life are, like 
inheritances, of a feudal nature, and were for some time the 
highest estate that any man could have in a feud, for this was 
not, in its original, hereditary. They were, accordingly, origin- 
ally conferred with the same feudal solemnities, the same investi- 
ture or livery of seisin, as fees themselves.” 1 Stephen’s Com. 
254. See also Ib. 172-174, where the feud is more fully ex- 
plained. This method of assurance may, therefore, be passed 
over, as already explained in its effects upon after-acquired inter- 
ests in what has been said concerning the feoffment. 

It remains to consider the case of a demise of an estate for 
years. This,.being less than a freehold interest, did not require 
livery of seisin (1 Stephen’s Com. 512); and livery was never 
made except when the alienor conveyed, with the estate for 
years, the remainder to another. Ib.; Coke, Litt. 1434. And 
though the livery in such case was made to the tenant of the 
particular estate, it was not made for his benefit; it was for the 
benefit of the remainder-man, enuring to him, and creating and 
vesting in him the freehold during the continuance of the term 
for years. Coke, Litt. 49 a, 49. The tenant was considered, 
and is still considered, as having a possession, but not a seisin. 
3 Washb. Real Prop. 498. 

The operation of a lease in respect of the rule of estoppel was, 
and still is, peculiar ; the rule at law being that where an interest 
passes by the lease, no estoppel arises as to after-acquired estates, 
and the reverse where no interest passes. Coke, Litt. 476 ; Doe d. 
Strode v. Seaton ;} Webb y. Austin? Thus, in the example given 


1 2 Cromp., M. & R. 728. 2 7 Man. & G. 701. 
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by Coke, as last cited, A., lessee for the life of B., makes a lease 
for years, by deed indented, and after purchases the reversion in 
fee; B. dieth; A. shall avoid his own lease, for he may confess 
and avoid the lease which took effect in ‘point of interest, and. 
determined by the death of B. This, of course, could only occur 
where the term demised is greater than the estate owned by the 
lessor ; and the reason of it seems to be that the lessor, becoming 
assignee of the reversion, stands in the shoes of the assignor, who 
could not be bound by the lease, as to the excess. However, in 
equity, the lessor, upon acquiring an interest equal to that 
demised, will be bound, if the lease was founded on a valuable 
consideration, to give effect and confirmation to the demise by 
way of further assurance. 2 Preston, Abstracts, 217. - 

The rule in reality is the same in both cases; the lessor is 
always estopped to say that nothing passed by the lease; but he 
may show that his interest afterwards determined, which is all 
that he does, in truth, in the case put by Coke. See Langford v. 
Selmes.} 

In order, then, to show the operation of the lease upon after- 
acquired interests, we must suppose that the lessor had no inter- 
est at all when the demise was executed ; and that the lease in 
such cases has always possessed the efficacy of passing the new 
estate as soon as acquired is clear. Thus, Mr. Preston, speaking 
of the old common-law assurances, says: ** An indenture of lease, 
or a fine sur concessit, for years, operates at first by way of estop- 
pel, and finally, when the grantor acquires an ownership, it at- 
taches the seisin and creates an interest, or produces the relation 
of landlord and tenant. The term commences by estoppel, but 
the after-acquired interest renders it for all purposes an estate; 
and it binds the lessor, his heirs, and assigns, and the lessee and 
his assignees.”” 2 Preston, Abstracts, 210. So in the example 
put in the familiar case of Trevivan v. Lawrance,? which may be 
considered as representing the modern law; if a man make a 
lease, by indenture, of D., in which he hath nothing, and after- 
wards purchases D. in fee, and suffers it to descend to his heir, 
or bargains and sells it to A., the heir or A. shall be bound by 
this estoppel. In Bacon’s Abridgment there is a still stronger 
example, to the effect that the acquisition of title by the lessor 


1 8 Kay & J. 220. 
2 1 Salk. 276; s. c. 6 Mod. 258 ; 2 Ld. Raym. 1036. 
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will avail the lessee for years, even against a subsequent feoffee 
of the lessor. Leases, O. 

The case of Webb vy. Austin! also illustrates this point. This 
was an action brought by the purchaser against the vendor of 
real estate sold at auction to recover the amount of a deposit, on 
the ground of the failure of the defendant to make a sufficient 
title. The substance of the situation was that the defendant had 
leased the land in question when he had no legal title to it, and 
that after acquiring title (strictly, the legal owner agreed to make 
title), the plaintiff purchased ; and he now contended that as the 
defendant had no title when he leased, a purchaser would have 
no remedy against the lessee for breach of the covenants in the 
lease; in other words, that the lease was effectual only between 
the parties. But this view was rejected by the court; and it was 
held that, upon the acquisition of title, what was at first purely 
an estoppel became an estate in interest, affording full protection 
to the plaintiff. See also Rawlyns’s Case ;? Weale vy. Lower 
and see the criticism on Webd y. Austin in 2 Smith’s L. C. 719 
(6th Am. ed.). 

Here, then, is a form of conveyance in existence at the present 
day which has transmitted to modern times an example apparently 
of the ‘transcendent ”’ effect of estoppel. As the object of this 
article is to show that such is not the necessary effect of other 
existing modes of conveyance, though accompanied with war- 
ranty, it remains to explain the nature of the lease in its opera- 
tion upon future interests. 

The explanation we understand to be this: 1. The lease be- 
comes a complete vested interest only when the lessee enters into 
possession. Before entry it is simply an interesse termini (1 Ste- 
phen’s Com. 513) ; and at common law, ¢. e., before the Statute of 
Uses, the lease was so inefficient without entry that a release of the 
reversion to the lessee was void. Coke, Litt. 270 a4 2. Upon 


1 7 Man. & G. 701. 2 4 Coke, 52. 3 Pollex. 66. 

4 It is sometimes said that under the Statute of Uses an entry of the lessee of a 
term is not necessary, the statute transferring the possession to the use. Touchstone, 
267, note e. But this seems to be inaccurate. Estates less than a freehold are not 
embraced within the statute, and remain as they stood before. 8 Washb. Real. Prop. 
878. The statute carries the possession of present freehold estates to the grantee 
(cestui que use) by declaring that the seisin shall pass to him, and in no other way ; and 
if an interest less than a freehold be aliened, the possession does not pass, since the 
seisin remains in the grantor. In the first case there was at common law a livery of 
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entry of the lessee, the seisin,. which, it must be remembered, 
means, properly speaking, an estate of freehold, becomes sepa- 
rated from the actual possession. The lessor retains the seisin, 
but the tenant has the possession. 38. As we have already seen, 
livery of seisin could only be effected by means of possession, 
Estates not in possession, as reversions and remainders, were said 
to lie in grant, and not in livery. And while the necessity of 
liyery has been done away by the Statute of Uses, the doctrine 
of seisin remains untouched ; and it is just as true now as before 
the statute, in those states in which the English law has been 
adopted, that the seisin (¢.e., the freehold) remains in the lessor, 
and that it cannot be passed without obtaining possession. 4. It 
follows, then, that when the lessor acquires the new interest, 
though he has now a rightful freehold, he cannot, being out of 
possession, pass his seisin to another without the consent of the 
tenant. The statute executes the use in the grantee when there 
is a seisin to support it which at common law could be delivered. 
In the case in question there could be no livery ; and therefore, 
even if there were a use, it could not be executed. Hence it is 
said that the subsequently acquired interest, attaching itself to 
the lessor’s seisin, feeds the estoppel, and creates an estate in 
interest. 

And the case would, it seems, be the same if the grantor should 
dispossess his lessee before conveying, as appears from the case 
above cited from Bacon’s Abridgment. This case decided that the 
feoffee of the lessor is bound; and asa feoffment could not be 
made while another was in possession without his consent, the 


seisin, which was of course a delivery of the possession and the freehold; in the 
latter there never was livery, and the consequence is, that the possession as well as 
seisin remain in the alienor, and that an entry is necessary to give the tenant a 
possession. And the editor of the Touchstone is inconsistent with himself; for in the 
same note he says that a person having only an intercsse termini cannot maintain 
trespass or ejectment. But why not, if the statute gives him direct possession? His 
right would not be an interesse termini at all, if the editor be correct (and this he him- 
self suggests), but an estate in possession. 

That there is no transfer of possession in such a case is stated in Coke, Litt. 270a. 
“ Before entry,” says Coke, “ the lessee has but interesse termini, an interest of a term, 
and no possession.” 

There is one case, however, where the statute does transfer the possession toa 
lessee ; but that is the case of a lease followed by a release of the reversion. In that 
case, if the lessee should not enter under the lease, both the seisin and the possession 
would remain in the lessor ; and upon executing a release, the statute would execute 
the use by transferring the seisin, and with it, of course, the possession. 
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tenant must either have consented and attorned, or have been 
ousted of his possession. The latter hypothesis is more probable ; 
for it is hardly to be supposed in the other event that the feoffee 
would have sought to destroy the term. 

Besides, a purchaser at the present day would in most cases 
have notice, or would be charged with notice, of the leasehold 
estate; and he would, for this further reason, be compelled to 
recognize it, notwithstanding the dispossession. 

The result is, that the efficacy of the leage in transmitting 
future interests to the lessee arises from the fact of the lessee 
having entered into possession of the premises demised. His . 
possession gives him a standing analogous to that of the feoffee. 
Without entry the lessor could, as will appear from what is to be 
said hereafter, aliene his after-acquired interest, free of the term ; 
upon entry the lessor loses the power of so transferring the 
estate. 

Besides the modes by fine, recovery, and lease by indenture, a 
term was also often created by bargain and sale, and in such case 
the demise had no tortious effect ; that form of conveyance being 
one of those modes of assurance called, by way of distinction 
from feoffments and the like, innocent conveyances. See 2 
Sanders, Uses, 54. When created in this way, therefore, the 
lease did not, certainly, rank in efficacy with a feoffment ; its 
operation as an estoppel not arising by virtue of the very con- 
veyance, but by reason of the possession of the lessee. See 2 
Smith’s L. C. 719, 720 (6th Am. ed.). 

In leases for years, i.e., for any term short of a freehold, there 
has always been held to be an implied covenant for quiet enjoy- 
ment in the absence of an express agreement ; but this, apparently, 
is not the source of power in respect of future estates. If the 
view above taken is correct, the lessee (in possession) would 
have no need to rely upon this covenant in a contest with a sub- 
sequent purchaser, even if it could be used in such a case. 

Of the other common-law assurances none had the efficacy, 
even with warranty, of transmitting future estates. The only 
assurances that need be considered are the Release, Lease and 
Release, Grant, and Bargain and Sale; the rest being of a char- 
acter never to raise a question of this kind. 

That the release could not pass future estates is clear from the 


nature of the conveyance, unless the releasee were in possession ; 
VOL. IX. 18 
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and even then it was void as a conveyance if the releasor had 
nothing to release. Coke, Litt. 265 a. But if it were accom- 
panied with warranty this would rebut the releasor from claiming 
the land. Ib. See Rawle, Covenants, 416 (4th ed.). As, then, 
in case of warranty the releasor could not enter upon the releasee, 
he was not in a situation to avail himself of his after-acquired 
interest without resorting to a disseisin, so as to aliene to another, 
But while the releasee thus derived all the benefit of the future 
estate, this was how the effect of the warranty, and not of the 
alienation, as appears from the example in Coke, ut supra. 


“Tf there be a grandfather, father, and son, and the father disseiseth the 
grandfather, and makes a feoffment in fee, [and] the grandfather dieth, the 
father against his own feoffment shall not enter; but if he die, his son shall 
enter. And so note a diversity between a release, a feoffment, and a war- 
ranty. A release in that case is void; a feoffment is good against the 
feoffor, but not against his heir; a warranty is good against both himself 
and his heirs.” 


Besides, such a use of the release was wholly aside from its 
natural object. Its purpose was the conveyance of an ulterior 
interest in lands or tenements to a particular tenant, or of an 
undivided share therein to a co-tenant, or of the right to such 
lands or tenements to a person wrongfully in possession thereof. 
It always implied an existing estate in the releasor ; for it was a 
rule that there must be a privity of estate between the releasor 
and the releasee; that is, it was necessary that there should be 
two estates so related to each other as to make one and the same 
estate. 1 Stephen’s Com. 518,519. Of the five kinds of release, 
each implied a present estate in the releasor; and of the many 
examples given of good releases, there is not one in which the 
releasor did not possess an estate at the time of the alienation. 


What has been said of the release is equally applicable to the — 


assurance by way of lease and release. It gave no additional 
efficacy to this mode of conveyance that it was of a double char- 
acter. The lease was usually a bargain and sale for a year or 
some other short term; and the release that followed was the 
instrument already described. It was void if the releasor had no 
estate; and it was void though he had an estate, if the lessee had 
not entered. Coke, Litt. 270 a; 1 Stephen’s Com. 519. And it 
would not have changed the case, had the releasor added a war- 
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ranty, since a warranty at common law was void without an estate. 
Rawle, Covenants, 413 (4th ed.) ; Seymor’s Case. There was 
no livery of seisin connected with the conveyance; and it never 
had a tortious operation. 

Vice-Chancellor Leach, in one well-known instance (Bensley v. 
Burdon? ), treated an estoppel arising upon a conveyance by lease 
and release as possessing the efficacy of passing future interests ; 
but the case was soon after impugned, and the doctrine finally 
abandoned. Right v. Bucknell ;* Lloyd v. Lloyd.* 

The common-law grant was employed for conveying reversions 
and remainders, and incorporeal hereditaments, such as advow- 
sons, rents, and the like. 1 Stephen’s Com. 510,511; 2 Sanders, 
Uses, 25. And there is no suggestion that it was ever used for 
any other purpose. Livery of seisin was of course inapplicable to 
it (ib.) ; and it results that it could never pass more than the 
interest which the grantor had. It never worked a discontinu- 
ance when made by a tenant in tail of an advowson, common, 
remainder, or any other inheritance lying in grant. 2 Sanders, 
Uses, 41; Coke, Litt. 832. So, too, the grant of a rent-charge 
out of lands of which the grantor was not seised at the time of 
the grant was void, though the grantor should afterwards pur- 
chase the same lands. Ib. p. 28. 

The last of the common-law assurances to be noticed, that by 
bargain and sale, needs a more particular examination; for it has 
come down to modern times, possessed of the same characteristics 
as distinguished it before the time of Henry 8, modified only by 
the Statute of Uses. 

This conveyance originated from an equitable construction of 
the Court of Chancery. A bargain was made, or a contract 
entered into, for the sale of an estate, and the purchase-money 
paid; but there was either no conveyance at all of the legal 
estate, or a conveyance defective at law by reason of the omis- 
sion of livery of seisin, or (when the reversion or remainder was 
aliened) of attornment. The Court of Chancery, however, right- 
fully thought the estate ought in conscience to belong to the 
person who paid the money, and therefore considered the bar- 
gainor or contractor as a trustee for him. 2 Sanders, Uses, 43; 
1 Spence, Equity, 452; 2 Washb. Real Prop. 292. An equitable 

1 10 Coke, 96. 2 2 Sim. & S. 519. 
3 2 Barn. & Ad. 278. # 4 Dru. & War. 369. 
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interest in land, thus raised in the first instance, by the payment 
of money upon a mere contract, or upon a conveyance inopera- 
tive at law, became, in process of time, transferrible by a formal 
conveyance under the name of a bargain and sale. Ib. 

Courts of law in no respect recognized this conveyance, or the 
claim of the bargainee under it. 1 Spence, Equity, 442; 2 
Washb. Real. Prop. 360. And the only redress that the bargainee 
had for a failure on the part of the bargainor to perform the 
duties of his trust was through the Court of Chancery; and even 
here the relief was often inadequate, as where the bargainor was 
afterwards disseised by another. 1 Spence, Equity, 445; 2 
Washb. Real Prop. 360. This was not, however, peculiar to 
conveyances by bargain and sale ; it was equally true of all con- 
veyances to uses. Ib. 

The trust thus raised was called a use; and this is defined to 
be the right in one person, the cestui que use, to take the profits 
of land of which another has the legal title and possession, coupled 
with the duty of defending the same, and of making estates 
thereof according to the direction of the cestui que use. Tudor’s 
Lead. Cas. ‘252; Chudleigh’s Case ;1 2 Washb. Real Prop. 
358. It will be observed that the definition requires of the 
holder of the legal estate possession of the land, and with good 
reason ; for how could a use, #.e., a beneficial enjoyment, be granted 
where the bargainor had himself no enjoyment of the land? A 
bargainor of a present estate of freehold, when out of possession, 
could not, then, create a use against the consent of the tenant; 
and there was therefore nothing for even a court of chancery to 
take cognizance of in such a case. 

That this is true appears abundantly from the chapter on Bar- 
gain and Sale in Sanders (2 Sanders, Uses, 43-59.) ‘ There 
must be a use,” he says, “and a seisin to serve it, in every 
bargain and sale.” (p. 50.) And on the following page: “ All © 
corporeal hereditaments of which the bargainor has a seisin, and 
all incorporeal hereditaments in actual existence, may be conveyed 
by bargain and sale, because they may be limited to uses.” 

Now, it would seem to make no difference whether the bar- 
gainor owned the premises, and had been disseised, or whether 
he had no title at all; for in either case, having no seisin, there 
could be nothing upon which to raise a use. If, then, he should 
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afterwards acquire in the one case the seisin, or in the other the 
title and seisin, he could convey. again by bargain and sale; and 
the second grantee would acquire the right to protection in chan- 
cery as against the first grantee, at least if he were a bona fide 
purchaser. 

But, if the bargainor had seisin, though as a disseisor, a use 
would at once arise upon the contract, and the bargainee would 
come within the protection of chancery as cestui que use. Still, 
since his interest was not regarded at law, the bargainor, in whom 
the seisin was held to remain, could make livery, before or after 
title acquired, to one having no notice of the previous bargain 
and sale ; and this alienee would hold the premises both at law 
and in equity. 1 Spence, Equity, 445. Upon this point the 
Statute of Uses has effected a radical change, as we expect to 
show hereafter. 

In short, the bargain and sale at common law was one of those 
innocent conveyances, operating merely upon what the grantor 
might lawfully convey. It could not work a discontinuance, 
create a forfeiture, or destroy contingent remainders dependent 
upon particular estates. 2 Sanders, Uses, 54. 

A bargain and sale for a term of years, however, had a different 
effect, since this was a lease. Such a conveyance, as it did not 
create a trust and confidence repugnant to the ownership of the 
legal estate, was upheld; and the lessee was considered on entry 
to have the possession, and could maintain trespass or ejectment 
in case of an ouster. A bargainee was therefore safer in taking 
the conveyance of a term than one of the fee. 

It seems clear that a clause of warranty could not heen the 
effect of the conveyance, so as to cause future interests to 
directly pass to the use of the bargainee even when the bar- 
gainor had possession ; for, in any view, it must have been very 
different in character from the implied warranty of the feoff- 
ment. That warranty, as we have attempted to show, was, when 
applied between feoffor and feoffee, simply an expression of the 
necessary effect of the feoffment itself, arising upon the operative 
word of the conveyance. It derived its potency from the pecul- 
iar nature of the assurance. But a bargain and sale before the 
Statute of Uses was an imbecile assurance at law, creatiny, as it 
did, a trust which was regarded as wholly repugnant and void ; 
and it can scarcely be conceived that the addition of a warranty 
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could give it standing. ‘The cestui que trust [wse],” says 
Spence, * having, as it was held, neither jus in re nor jus ad rem, 
there was no form of action at the common law which could pos- 
sibly have afforded any remedy, either as regards the land or the 
profits. If the law had interfered at all, it could only have been 
by giving a personal remedy for a breach of the confidence re- 
posed ” (1 Spence, Equity, 443) ; which confidence, he says in 
the same connection, was wholly repdgnant to common-law 
principles. It seems equally clear that a warranty could be of 
no service in chancery; for that court proceeded entirely upon 
the principle that he who paid for the estate should have the use 
of it, as he was in equity and good conscience entitled. A war- 
ranty could have added nothing to the right in this view; and 
there is nothing in the books to show that the Court of Chancery 
took any notice of it, if there ever was employed a warranty in 
this conveyance before the Statute of Uses. When the bargainor 
had an estate, chancery upheld the trust without a warranty ; and 
if he had gone, the warranty itself was void.! 

It is not, perhaps, conclusive against the operation of a war- 
ranty upon after-acquired interests, that the alienation in the case 
supposed was void; for a release, as we have seen, was void with- 
out an interest ; but if it contained a warranty, the releasor would 
be rebutted. But that was only in cases where the release was 
made to one in possession. 

This cursory view of the operation of the common-law assur- 
ances shows that possession and seisin in an alienor without title 
were always essential, in order to save the alienee harmless from 
a second conveyance made on title acquired, and that in one case, 
that of the bargain and sale, not even these (except in estates for 
years) were sufficient ; that form of conveyance being totally 
inadequate at law to pass title to estates in possession, though - 
the bargainor had a complete title and right to convey. 

We turn now to conveyances under the Statute of Uses. 
That statute dispensed with the necessity of livery of seisin, by 
providing that he to whose use another was seised should be con- 
sidered as the legal owner of the estate ; so that the interests of 
cestuis que use now became legal estates, and commanded full 
recognition from the common-law courts. Under this statute 

' Even since the statute equity may, it seems, decree a conveyance of the new 


interest, though there was no warranty. Whitfield v. Fausset, 1 Ves. Sr. 889; Wright 
v. Wright, ib. 409.. 
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feoffinents became more and more infrequent and finally obsolete ; 
and fines and common recoveries, having been abolished in Eng- 
land, and never having gained a strong foothold in this country, 
are now unknown. ‘The lease alone remains of the four modes 
above mentioned of passing future interests by estoppel. 

In the further ‘consideration of the effect of the Statute of 
Uses upon the doctrine of title by estoppel, the bargain and sale 
may be selected for examination, as containing the essence and 
potency of all existing modes of assurance. And it is safe to 
affirm, as a preliminary step, that none of our present convey- 
ances operate to pass future interests, in any case, by virtue of 
the conveyance; and that the only way by which such an object 
could be effected in the most favorable of circumstances would be 
by the introduction of appropriate covenants of warranty or for 
further assurance, or of an express recital of the nature of the 
interest owned and aliened, or of covenants of seisin and title? 
Now, there are many dicta of the courts, with a few express de- 
cisions, giving color to the idea that a bargain and sale, with any 
of the above additions of covenant or recitals, always operates 
upon after-acquired interests, so as to cause them to pass to the 
grantee as effectually as if the grantor had had title when he exe- 
cuted his deed. Mr. Rawle, indeed, in his valuable work on Cove- 
nants, makes a very broad impeachment of our courts upon this 
point, and says that in most of the states it is held that the presence 
of a covenant of general warranty in a conveyance will not only 
estop the grantor and his heirs from setting up an after-acquired 
title, but will, by force of the covenant, have the effect of actually 
transferring the new estate in the same manner as if it had orig- 
inally passed by the deed ; and he cites a cloud of cases for the 
statement. Rawle, Covenants, 404 (4th ed.). It will be found, 
however, that few of these cases required any decision of this 
question, and that the statements of the courts are for the greater 
part mere generalities, having reference to the relation of grantor 
and grantee or their privies. 

In Somes v. Skinner,? Parker, C. J., after referring to several 
of the early authorities, says : — 


1 The Pennsylvania courts have, however, held that the presence of covenants is 
unnecessary to cause the future interest to enure to the benefit of the grantee. Mc- 
Call v. Coover, 4 Watts & S. 151; Root v. Crock, 7 Barr, 880; Rawle, Covenants, 434, 
note (4th ed.). 

2 8 Pick. 52, 60. 
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“The general principle to be deduced from all these authorities is, that 
an instrument which legally creates an estoppel to a party undertaking to 
convey real estate, he having nothing in the estate at the time of the con- 
veyance, but acquiring a title afterwards by descent or purchase, does 
in fact pass an interest and a title from the moment such estate comes to 
the grantor.” 


Now this can scarcely be considered a dictum, for the question 
required a solution of the state of the title, the point not arising 
between grantor and grantee. But the defendant was only a 
trespasser (asserting no legal claim to the particular locus), and 
not a subsequent purchaser without notice. And the learned 
Chief Justice immediately says: — 

“Tt would be but a feeble title which would not enable the holder to 


defend his possession against trespassers, or those who should attempt to 
disseise him after his title is established.” 


Whether the court intended to narrow the above statement of 
the authorities to the facts of the case does not clearly appear ; 
but this, at all events, was done in a subsequent case (Blanchard 
v. Ellis!), where Mr. Justice Thomas said : — 


“ An examination of the whole opinion in that case [Somes v. Skinner] 
would lead us to infer that this statement was not made without some mis- 
giving and distrust. The precise question now under consideration was 
not before the court, and what in that part of the case was decided was, 
that where a title has enured by estoppel, it will avail the grantee, not 
only against the grantor and his heirs, but strangers who usurp possession 
without right; and under the facts of the case, and in the view in which 
it was applied, there is no occasion to reconsider the rule there stated.” 


It is to be observed also that the authorities from which the 
learned Chief Justice in Somes v. Skinner deduces his general 
principle are the old ones, relating to feoffments and fines, which 
have always been conceded to pass future interests. 

In Bean vy. Welsh,? a question arose similar to that in Somes v. 
Skinner. The plaintiff in trespass to try title relied upon a title 
by estoppel against her grantor, who had conveyed to her with 
warranty, and before the present suit had acquired the ownership. 
The defendant was a stranger, setting up no title, but relying 
upon the plaintiffs want of any. The plaintiff recovered. The 
court, indeed, use broad language upon the point of estoppel. 


1 1 Gray, 195, 201. 217 Ala. 770. 
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“We think,” say they, “the principle is well settled that an 
estoppel will not only bar a right or title, but will pass one to 
him in whose favor the estoppel works.” But this proposition 
is narrowed to the facts of the case, for the court proceed at once 
to say :— 

“If, indeed, an estoppel could not operate as a conveyance, or as a 
medium through which the title would pass to him in whose favor the 
estoppel works, we might frequently lock up the title in him and his heirs, 
against whom the estoppel operated, and the party for whose benefit it was 
intended might find himself without title and unable to recover from a mere 
intruder; for if the title to the after-acquired estate did not pass to the 
grantee by means of the estoppel, but it only precluded the grantee from 
asserting an after-acquired title, it would be difficult to see how he could 
recover in ejectment from one who had no title. To show title in another 
would not enable him to recover; and he, having none, could not maintain 
the suit. To give, therefore, the full effect to an estoppel, it is clear that it 
must frequently operate to pass the title.” 


In Cole vy. Raymond,! Shaw, C. J., says: — 


“Tt is a well-established rule of law that although a deed, as a present 
conveyance, transfers only the title which the grantor then has, yet, if it is 
a deed in fee, with warranty, it has a further operation as a covenant real, 
running with the land, by which the grantor and his heirs are bound to 
make it good ; so that, if the grantor has no good and sufficient title to the 
estate, yet, if he or they afterwards acquire a good title, it forthwith enures 
to the benefit of the grantee, to the same extent as if the grantor and war- 
rantor had had the same good title at the date of the grant and warranty, to 
operate by way of estoppel, if the action be brought in such a form that it 
may be pleaded by way of estoppel; otherwise, by way of rebuttal to the 
claim of any ove bound by such warranty.” 


This was said in a contest between the grantee before title 
and a purchaser after title, and seems, therefore, to be an express 
decision that there is an actual transmission of the after-acquired 
estate. But the case of Blanchard y. Ellis, supra, was not cited 
by counsel or mentioned by the court; and it is not to be sup- 
posed that it was intended to overrule that well-reasoned case. 
And it would seem that Cole v. Raymond might be supported 
upon other grounds than those assumed. The grantor, being 
seised of a life-estate in the premises, conveyed them in fee to 


1 9 Gray, 217, 218. 


i 

XUM 


270 TITLE BY ESTOPPEL. . 


the defendants, who apparently went into possession ; and they 
thus acquired a legal estate under the Statute of Uses. The see- 
ond conveyance was made by the son of the first grantor, after 
the latter’s death, the son having now acquired title in fee by 
descent from his mother; but the son had, by express obligation, 
taken upon himself the father’s warranty. Now, as the son had 
no seisin, but only a bare title, he could not convey any thing 
under the Statute of Uses ; and his conveyance to Cole, the plain- 
tiff, would be void under the champerty acts, because the land 
was at the time in the adverse possession of the respondents, 
And Cole could not set up his claim in the name of the son, for 
the son, having assumed his father’s warranty, was estopped. It 
was not necessary, therefore, to hold that the after-acquired title 
had actually passed to the defendants. 

But there are other cases which hold the same doctrine as that 
laid down in Cole v. Raymond, and in even stronger terms; es- 
pecially Jurvis v. Aikens,’ which was also a contest between the 
first grantee and a purchaser after title acquired. But this case 
was decided partly upon the authority of Zrevivan v. Lawrancee, 
the case of the lease, already considered, and partly upon other 
early cases which were decided upon the common-law doctrine 
of estoppel. The doctrine of the court in Douglass y. Scott? was 
also referred to with approval, where it was said, ** The obliga- 
tion created by estoppel not only binds the party making it, but all 
persons privy to him ; the legal representatives of the party, those 
who stand in his situation by act of law, aud all who take his 
estate by contract, stand in his stead, and are subjected to all the 
consequences which accrue to him. It adheres to the land, is 
transmitted with the estate ; it becomes a muniment of title, and 
all who afterwards acquire the title take it subject to the burden 
which the existence of the fact imposes upon it.” (See also Bank 
of Utica v. Mersereau.*) As to which it is to be observed that, 
if this expression of opinion was intended to cover more than the 
case before the court, it was soon afterwards disapproved in 
Buckingham v. Hanna,‘ where, referring to Douglass vy. Scott and 
other cases, it is said: “ The import of the language in these cases 
is certainly unmistakable. It supposes the after-acquired title to 
pass from the grantor to his heirs or assigns, but still conclusively 


1 25 Vt. 635. 2 5 Ohio, 198. 
33 Barb. Ch. 568, 4 2 Ohio St. 551. 
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bound by the estoppel.” We shall endeavor to show, presently, 
that the assigns, purchasers without notice, come in (unlike heirs), 
not as privies under the grantor, but with adverse rights, and that, 
when put into possession by the grantor, they cannot be dis- 
turbed by the first grantee. 

Cases are not wanting in which the doctrine of the transmission 
of the new interest is denied. The Supreme Court of Ohio have 
denied it in Buckingham vy. Hanna One Ramey mortgaged, 
with warranty, land to which he had no title, and subsequently 
obtained a patent for the land. It appears that one Eveland, 
under whom the defendant claimed, had an equitable title prior 
to the mortgage of Ramey, and that he had afterwards obtained 
a decree that the patent should be considered as obtained in trust 
for him, Eveland, and that a legal conveyance should be made 
by Ramey. These proceedings were put in evidence in an 
ejectment by Ramey’s mortgagee against Eveland’s grantee. 
Now, it was claimed for the plaintiff that when Ramey became 
invested with the legal title, by patent from the government, it 
instantly passed to the mortgagee by force of the warranty, and 
that there was consequently no title remaining in Ramey upon 
which the decree afterwards obtained by Eveland could operate. 
But the court, in an able opinion, ruled otherwise. However, the 
point was not considered material in the case, since Eveland had 
claimed by an equitable title paramount to that of Ramey, and 
anterior to the date of the mortgage. 

One of the grounds taken by the court was, that, if the title 
passed in such cases as soon as acquired, the grantee could not re- 
cover (substantial damages?) on his covenant of warranty; and 
this brings us to Blanchard v. Ellis? already mentioned. There 
it was decided that though, upon eviction of a grantee, his grantor 
(who had conveyed with warranty) had acquired a paramount 
title to the premises, this would not prevent the grantee from 
maintaining an action on the covenant against incumbrances and 
recovering the amount paid for the land, with interest. 


“ Strictly speaking,” said Mr. Justice Thomas, speaking for the court, 
“there would seem to be no transmutation of estate when the new title 
comes to the grantor. Nor is there any force in the original deed to con- 
vey a title not then existing in the grantor; for nothing can pass but his 
then existing title. But the grantor and those claiming under him are 


1 2 Ohio St. 551. 2 1 Gray, 195. 
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estopped to deny the validity of the title which he has solemnly asserted, 
and to set up a title against it. The law presumes that he has spoken and 
acted according to the truth of the case, and will not permit him, or those 
claiming under him, to deny it... . It might be curious to trace the progress 
of this doctrine of estoppel, as applicable to the covenant of warranty, from 
the simple rebutter of Lord Coke (Coke, Litt. 265 a), which should bar a 
future right, to avoid a circuity of action, to its present condition, in which 
there is claimed for it the full force of a feoffment, or fine, or common? recoy- 
ery at the common law; that is, having the function of actually divesting 
the feoffor or conusor of any estate which he might thereafter acquire. But 
waiving, because not necessary to our purpose, the discussion of the origin 
and extent of the doctrine of estoppel, it will be sufficient to say that we 
do not feel called upon to extend its application. ... Supposing it to be 
well settled that, if a new title come to the grantor before the eviction of 
his grantee, it would enure to him, and not deciding. because the case does 
not require it, whether the grantee, even after eviction, might elect to take 
such new title, and the grantor be estopped to deny it, we place the decision 
of this case on this precise ground, — that where a deed of land has been 
made with covenants of warranty, and the grantee has been wholly evicted 
from the premises by a title paramount, the grantor cannot, after such 
entire eviction of the grantee, purchase the title paramount, and compel the 
grantee to take the same against his will, either in satisfaction of the cove- 
nant against incumbrances, or in mitigation of damages for the breach of it.” 


See to the same -effect Burton v. Reeds ;1 Noonan vy. Ilsley ;? 
Tucker v. Clarke Bingham v. Weiderwax ;* Woods vy. Norths 
Contra, Reese vy. Smith,® a remarkable case, in which the court com- 
pelled the grantee to take an after-acquired title, and enjoined 
proceedings at law on the covenants. 

But the point has been more directly decided in Pennsylvania. 
In Chew v. Barnet,’ certain parties sold to James Wilson a large 
tract of land, under articles by which he was to reconvey in mort- 
gage, and agreed that they would have patents for the same taken 
out in his name. Before this agreement was performed, Wilson 
conveyed the land, with covenants of warranty, and for further 
assurance, to the plaintiff, Chew. Afterwards the patents were 
conveyed to Wilson, who gave back a mortgage of the lands as 
security for the purchase-money. The defendants claimed under 
this mortgage ; and the court, in an action of ejectment by Chew, 
decided in their favor. 

1 20 Ind. 87. 2 21 Wis. 159. 3 2 Sandf. Ch. 96. 


4 1 Comst. 509. 5 6 Humph. 809. © 12 Mo. 344. 
7 11 Serg. & R. 889. 
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We quote from the opinion which was delivered by Mr. Justice 
Gibson, afterwards Chief Justice : — 


“ What is the nature,” he asks, “of the estate which Mr. Chew acquired 
by the conveyance from Judge [James] Wilson? When that conveyance 
was executed, the legal title was in Jeremiah Parker, by patents from the 
commonwealth; and Judge Wilson, having nothing but an equitable title 
under the articles, could convey nothing more. His deed therefore passed to 
Mr. Chew only an equitable title. But it is said the subsequent conveyance 
from Jeremiah Parker to Judge Wilson enured to the benefit of Mr. Chew. 
It did so, but only in equity, and to entitle him to call for a conveyance 
from Judge Wilson, and not as vesting the title in him of itself, as contended, 
by estoppel. The facts present the ordinary case of a conveyance before 
the grantor has acquired the title; in which the conveyance operates as 
an agreement to convey, which, when the title has been subsequently ac- 
quired, may be enforced in chancery. . . . But it is argued that, as the deed 
to Mr. Chew contains a covenant for further assurance, it is to be considered 
as a covenant to stand seised to the use of the grantee; and, consequently, 
that the estate was executed in him as soon as the seisin arose out of which 
the use was to be served. It is true that no particular form of words is 
essential to a conveyance to uses, but the deed, if it cannot operate in one 
way, may in another, to effectuate the manifest intention of the grantor. 
But here there is not a single feature of a covenant to stand seised, the con- 
sideration of which is always blood or marriage; nor is there any of a bar- 
gain and sale, where the consideration is valuable ; for in every conveyance 
to uses the covenantor or bargainor must be seised of the legal estate at the 
time, as the use must arise out of such seisin. In the case of a conveyance 
before the grantor has acquired the title, the legal estate is not transferred by 
the Statute of Uses; but the conveyance operates, as I have said,as an 
agreement which the grantee is entitled to have executed in chancery, as 
was decided in Whitfield v. Fausset.” * 


The court of Pennsylvania, in Brown v. McCormick? seem, 
however, to have restricted the doctrine of Chew v. Barnet to the 
principle that the purchaser of an equitable title takes it subject 
to all the countervailing equities to which it was subject in the 
hands of the person from whom he purchased ; the equity in that 
case being a right against Wilson of security for the purchase- 
money, —a right to a mortgage under the articles, from which 
the first grantee could not escape. See also Bellas vy. Me- 
Carty. And in the above case of Brown v. McCormick the 


1 1 Ves. Sr. 891. 2 6 Watts, 60. 
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first grantee was preferred to the second; but the first grantee 
was put into possession, which, as we shall see, would be a suffi- 
cient reason for the decision. 

The same point was raised in Jackson vy. Bradford. The 
premises had been conveyed to the defendant by one Price by 
deed, with a covenant of non-claim. Price had at the time no 
title, but subsequently the title came to him by descent. The 
plaintiff claimed by virtue of a judgment and sheriff's sale of the 
land, as the property of Price, after his father’s death ; and his 
claim was sustained. Mr. Justice Marcy, who delivered the 
opinion, said : — 


“The judgment, eo instanti the property descended, became a lieu upon 
it, and the title to it vested in the purchaser at the sheriff’s sale, unless the 
operation of the deeds to the defendant prevented it. When these deeds 
were executed, Price had no title or claim to the premises, and could there- 
fore convey no right to them. Qui non habet, ille non dat. A grant by a 
person who has no estate, as an heir in the lifetime of his ancestor, will not 
pass any estate. 3 Preston, Abstracts, 25,26. This position is well war- 
ranted by Sir Marmaduke Wivel’s Case.? In that case, a tenant in tail of an 
advowson, and his son and heir, joined in a grant of the next avoidance. 
The tenant in tuil died; and it was held that the grant was utterly void 
against the son and heir who had joined in the grant, because he had noth- 
ing in the advowson, either in possession or right, or actual possibility,’ at 
the time of the grant. It is said in the Touchstone (p. 239) that a bare 
possibility of an interest, which is uncertain, is not grantable. The expect- 
ancy of an heir-at-law in the life of the ancestor (and such was the defend- 
ant’s grantor in this case) is less than a possibility. Wright v. Wright... 
It is very clear, both from reason and authority, that no title passes by 
the deed of an heir, apparent or presumptive, to lands that may afterwards 
descend to him on the death of his ancestor; yet the heir may be barred by 
his deed from recovering such lands. Where the deed is by warranty, the 
warranty will rebut and bar the grantor and his heirs of a future right. 
This is not because a title ever passes by such a grant, but the princigle of 
avoiding circuity of action interposes and stops the grantor from impeaching 
a title to the soundness of which he must answer on his warranty.” 


The learned judge thought, however, that there was not even 
a rebutter in the case, on the ground that no action could be 
maintained upon a covenant of non-claim. 


1 4 Wend. 619. 2 Hob. 45. 
3 See Lord Hardwicke’s explanation of this, 1 Ves. Sr. 891. 
# 1 Ves. Sr. 409, 
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There are other cases which support this side of the question, 
but they need not be presented. See Bivins y. Vinzant;} Way 
y. Arnold ;? Faircloth vy. Jordan ;* Jacocks vy. GilliamA Let 
us then return to the consideration of the subject as it is presented 
in principle. 

We shall not attempt to show that the modern covenant of 
warranty (or that of seisin and title) is not an efficient instru- 
ment as a rebutter. There is no doubt that it may be employed 
to as good purpose against a grantor and his privies as could the 
old implied warranty of the feoffment. But that it has not the 
potency to directly transmit after-acquired interests can, we think, 
be satisfactorily shown. 

There is, however, as there was under the old warranty, a dis- 
tinction between cases where the grantor, having no title, has a 
seisin (that is, by disseisin), and where he has not. We pro- 
pose to devote the remainder of this article to the consideration 
of these two situations, taking first the case of a warranty in a 
bargain and sale by one having neither title nor seisin. 

Such a case clearly is not within the Statute of Uses; for there 
is no seisin out of which to serve a use. It is a familiar rule, that, to 
bring an estate within the operation of this statute, it is necessary 
that three things should concur: first, a person seised to a use ; 
secondly, a cestui que use in esse ; thirdly, a use in esse, either in 
possession, reversion, or remainder. 3 Washb. Real Prop. 376- 
380; 1 Cruise, Dig. 349; Tudor’s Lead. Cas. 258; Crabb, Real 
Prop. § 1646. It is essential that it should be an estate of which 
the grantor has, or is entitled to have, the seisin at the time of 
the grant ; and it is accordingly held that no use can be raised 
by a covenant to stand seised of land of which the covenantor 
is not at the time seised. Ib.; Moore, 342; Croke, Eliz. 301; 
Sanders, Uses, 83. So, too, it is said that if a joint ten- - 
ant covenant to stand seised of the moiety of his companion 
after his death, it is void, although the covenantor survive. 2 
Rolle, Abr. 790, pl. 9. 

After an extensive examination of the authorities, we have been 
unable to find a single statement that the Statute of Uses oper- 
ates upon interests acquired after the grant, when the conveyance 
was made by one having no title. It is distinctly laid down that 


1 15 Ga. 621. 2 18 Ga. 181. 
3 18 Ga. 350, 4 3 Murph. 47; 8. c. 4 Hawks, 310. 
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there must be a seisin in esse, ta pass simultaneously with the use, 
in order to bring the conveyance within the terms of the statute. 
1 Cruise, Dig. 353. And the only instance in which a use is said 
to enure to another after a conveyance, and with it a seisin, so as 
to constitute a legal estate under the statute, occurs in the case 
of springing and shifting uses. But, as the examples all show, it 
is as essential to a conveyance containing such executory limita- 
tions that the grantor have himself a seisin out of which to serve 
the several uses, as in other conveyances. See 2 Touchstone, 
529, note ; 1 Spence, Equity, 483, 484, note.! And it is clear 
that a contingent use cannot be executed by the statute while the 
contingency remains suspended. .1 Sanders, Uses, 231. - 

If the case supposed does not come within the statute, it must 
stand, apart from the warranty, as at common law. But we 
have seen that at common law a bargain and sale was void, both 
at law and in equity, without possession in one of the parties; 
and that the presence of a warranty could not aid the case, since 
it would be void for want of an estate, and since equity proceeded 
independently of the warranty. That is, at common law there 
would not be even a rebutter in such case. It would prob- 
ably be carrying the case too far to assert the same rule of such 
a conveyance at the present time. That the modern covenant of 
warranty is not to be confined in its operation within the narrow 
limits of the common-law warranty is universally conceded ; and 
there is no good reason, in principle, why the covenant should 
not now be as efficient without as with an estate. But we do not 
think that it could avail for any thing more (aside from giving the 
grantee a right of action in case of a breach) than a rebutter to 
the grantor and those in privity with him. 

Warranty, even in its palmy days, when collateral as well as 
lineal warranty flourished in all its vigor, never possessed the 
power of conveyance. See 2 Smith’s L. C. 725 (6th Am. ed.). 
It was a well-established principle that it could not enlarge an 
estate, having no tortious effect; and therefore, when employed 
in aid of a wrongful alienation, it only operated against the alienor 

1 See also the example given by Lord Hale, C. J., in Weule v. Lower, Pollex. 65: 
“Tf a feoffment be made to the use of C. and his heirs after the death of A. and B., 
this is no remainder, but a future use, and the feoffee is seised in fee-simple. . . . So, 
if the limitation of a use be that after two years, or after the death of John at Stiles, 


it shall be to the use of J. N. in fee, the feoffor hath the fee-simple remaining in him 
until this future use come in esse.” 
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and his representatives. It always took effect, if at all, in one of 
three ways, — by rebutter, voucher, or warrantia charte. It can- 
not, we apprehend, do more now. If title could actually pass, when 
subsequently acquired, by the mere use of a warranty or other coy- 
enant, it would often be in the power of an heir to defeat the claims 
of the creditors of the ancestor. A conveyance with warranty, 
made before the ancestor’s death, would, if not proved covinous, 
bring about this result. There is no need of extending the power 
of a warranty ; it is sufficient for all proper purposes that it can 
be used effectually whenever the grantor or his privies attempt 
to defeat his expressed intention. Besides, if a covenant of war- 
ranty possessed such efficacy, it might well be asked, Why should 
the grantee in such a case be allowed to go into equity, and call 
for a further’ assurance from the grantor? And what is meant 
when it is said, in cases of admitted authority on this point, that 
the original deed is an agreement to convey the after-acquired 
interest, which equity will enforce? Whitfield v. Fausset ;} 
Wright v. Wright ;? Taylor v. Dabar ;* Noel v. Bewley ;* Smith 
v. Baker Goodson v. Beacham ;° MeWilliams v. Nisly;7 
Chew v. Barnet ;® Steiner v. Baugham? 

Some of the cases, however, stop short of asserting that the war- 
ranty operates as a conveyance. Thus the court of Ohio have 
said, in Douglass v. Scott, that the estoppel by warranty “ adheres 
to the land, is transmitted with the estate; it becomes a muni- 
ment of title, and all who afterwards acquire the title take it 
subject to the burden which the existence of the fact imposes 
upon it.” If this means any thing more than that the covenant 
runs with the land into the hands of each succeeding grantee, it 
must mean that a conveyance with warranty, made before the 
grantor has a title, springs up in the nature of a lien upon the 
land the moment that title is acquired, so as to fall with any new 
conveyance as a burden upon the estate in the hands of the 
grantee. 

Now, it is apprehended that this is wholly at variance with the 
principle upon which liens are upheld against third persons. To 
effect this object, liens in the law of real property must be noto- 


1 1 Ves. Sr. 389. 2 Ib. 409. 31 Cas. in Ch. 274. 
4 3 Sim. 103. 5 1 Younge & C. Ch. 223. 

® 24 Ga. 154. 1 2 Serg. & R. 515. 

® 11 Serg. & R. 389. 9 12 Penn. St. 108. 
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rious ; it being an elementary principle that a purchaser of land 
without notice takes it free from its burdens. Conveyances by 
bargain and sale, not being accompanied by livery, have never 
been of a nature to affect the world with notice of their existence, 
except under the enrolment and registry laws. Before the Eng- 
lish Enrolment Act they were resorted to because they were 
secret. 1 Stephen’s Com. 534. And Mr. Rawle affirms that 
even under the American registry acts a grantee is not bound to 
take notice of a conveyance made by his grantor before he had a 
title. Rawle, Covenants, 428 (4th ed.). And there is much 
force in his position. But clearly there can be no neocenny 
notice in the case of an unrecorded deed. 

Besides, it is difficult to see how the original conveyance can 
operate as a lien at all. The effect of the transaction is simply 
that of an agreement to make a conveyance when the title 
accrues, as was decided by Lord Hardwicke in Whitfield v. 
Fausset;! and an agreement to convey is no more a lien than it 
is a conveyance. 

It may, however, be supposed, from the analogy of the relation 
of feoffor and feoffee, that there is a privity between the second 
grantee and his grantor, by which the former is precluded from 
claiming the land; and there is some color of authority for this 
position. Thus, in the case from Bacon’s Abridgment (Leases, 
QO), it is said that the reason why the feoffee takes subject to the 
lease is that, coming in under one who is estopped, he shall him- 
self be estopped ; and similar statements are sometimes made in 
cases of grantor and grantee. 

We apprehend that this is not an accurate view of the principle 
of privity ; and we have seen that the case from Bacon’s Abridg- 
ment may stand upon another and better foundation. It is true 
that in the old law a feoffee was said to be in privity with his ~ 
feoffor (Coke, Litt. 352 a), but this was because the feoffee’s 
tenure was subordinate to the right of the lord to fealty and ser- 
vice. The estoppel upon the feoffee was much like that upon a 
tenant now; and it may be doubted whether the estoppel con- 
tinued long after the incidents of the feudal tenure became 
obsolete. But, however this may be, the relation of grantor and 
grantee has for most purposes been held antagonistic. Thus, in 
Osterhout v. Shoemaker,? Bronson, J., says: — 


1 1 Ves. Sr. 389. 2 3 Hill, 513. 
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“ Although a tenant cannot question the right of his landlord, a grantee 
in fee may hold adversely to the grautor ; and there can be no good reason 
why he should not be at liberty to deny that the grantor had any tide. 
There is no estoppel where the occupant is not under an obligation, express 
or implied, that he will at some time, or in some event, surrender the pos- 
session. The grantee in fee is under no such obligation. . . . He owes no 
faith or allegiance to the grantor, and he does his no wrong when he treats 
him as an utter stranger to the title.” 


‘And so it is held in Blight v. Rochester) Averill v. Wilson,? 
and in other cases. See Bigelow, Estoppel, 290-293. 

It is true that this doctrine applies to the case of the acquisition 
of an outstanding title on the part of the grantee, by which to 
fortify his position ; and it is also true that where both parties to 
a contest for land claim from the same common title only, it is 
held that each will be estopped to deny the other’s title. Murphy 
y. Barnett ;° Ives vy. Sawyer Den d. Love v. Gates Den d. 
Johnson v. Watts ;® Carver v. Jackson." But this rule prevails 
where the common title is identical, and where the grantee has 
no other to rely upon. Thus, in Ives vy. Sawyer, the plaintiff 
brought ejectment against the defendant, the plaintiff claiming as 
devisee of one under whom she showed the defendant to claim 
by a defective deed; and the defendant, having no other title, 
was estopped from setting up the plea that the ancestor of the 
devisor had no title. And the case was similar in Douglass v. 
Scott, so often cited. 

The case under consideration is not parallel, because the parties, 
though claiming from a common source, do not claim by the same 
title; the first grantee claiming by a deed executed before the 
grantor had either title or seisin, and the second by a deed exe- 
cuted after he had acquired both. Besides, in Jves v. Sawyer the 
reason of the defeudant’s defeat was because his deed was defective ; 
had his conveyance been perfect in form, he must have prevailed, 
without trying to impeach the ancestor's title. Nor inthe present 
case does the second grantee seck to impeach the grantor’s title ; his 
own claim requires him to uphold it. He seeks to show that, as his 
grantor is admitted to have had no title when the first deed was 
executed, the first grantee took nothing under it. Again, if the 
second grantee is in privity with the common grantor, it should 


1 7 Wheat. 535, 2 4 Barb. 180. 3 1Car. L. Rep. 106. 
44 Dev. & B. 52, 5 Ib. 363, 6 1 Jones, 228. 
7 4 Peters, 1, 83. 
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follow that the land should be liable in his hands to answer in an 
action on the covenants of the deed, in case of a refusal to give 
up the possession, the same as if the grantee were an heir; but 
no one would hazard the statement of such a proposition. 

The difference between a purchaser and an heir claiming under 
the grantor only is manifest. The latter is bound as a privy be- 
cause he gets the estate without cost; and it is right therefore 
that he should stand in the situation of his ancestor. A pur- 
chaser, however, pays value for the estate ; and while he acquires 
no better title than his grantor appears to possess, he may well 
be considered as freed from the effect of any secret obligations as 
to the property by which his grantor may be bound. It is a 
sufficient protection to one who has been so rash as to purchase 
before the grantor has a title, that he can call upon his grantor to 
make a further assurance upon acquiring title, or, if he has already 
sold to another, that he may enjoin him from passing the deeds 
and giving possession (see T'heobalds v. Duffoy*), or, if too late 
for this, that he may maintain an action upon the covenants of 
his deed. 

But, while we reach the conclusion that a conveyance by one 
having neither title nor seisin cannot operate against a subsequent 
purchaser whose deed is executed after title is obtained,? the 
situation of the grantee of a disseisor without title is very differ- 
ent. Such a case comes within the terms of the Statute of Uses, 
and the grantee acquires a legal estate, though by wrong. And 
if the grantor should afterwards acquire title, and then make a 
new conveyance, the second grantee would take nothing of which 
he could avail himself; not on the ground that the new title 
directly passed to the first grantee, for that could no more be 
effected in this case, it would seem, than in the other. Bat the 
reason is, that the grantor has now no seisin out of which to 
serve a use in the second grantee;* and the Statute of Uses, 
therefore, cannot operate to give him a legal estate. Nor could 
he recover the land in the name of his grantor, for his grantor is 
estopped by his previous deed. Besides, the second conveyance, 


1 9 Mod. 102. 
2 We are speaking of the case apart from the effect of the registry laws, sup- 
posing both deeds to have remained unrecorded ; though, according to Mr. Rawle, as 


has been said, the registration of the first grant before the second was made would 
make no difference. 
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being executed while another is in adverse possession, is void as 
to him and those claiming under him under the champerty law. 
8 Washb. Real Prop. 293. 

The first grantee, however, has not a perfect title, as has been 
intimated, though he has nothing to fear from any one claiming 
title from his grantor. He is still in danger of the creditors of 
his grantor, or, if the conveyance was made by an heir, of the 
creditors of his grantor’s ancestor; and his only safety, at best, 
lies in going into chancery and calling upon his grantor to make 
a further assurance. And there may be doubt whether even such 
assurance would be effectual against creditors, unless it were 
founded upon a new consideration. 

We have thus attempted to show that our modern assurances 
with warranty do not possess the efficacy of the ancient feoffment 
in respect of after-acquired estates. But there is another differ- 
ence which is worthy of note. At common law there was prob- 
ably no case in which the donor was precluded from setting up a 
subsequent interest where he could not be met by a rebutter ; the 
ground of which was the prevention of a circuity of action. The 
estoppel, it is true, indicated the direct passing of the after- 
acquired estate ; but there was always connected with it this doc- 
trine of rebutter. At the present day there are many instances 
of estoppel upon grantors where there can be no rebutter. Mr. 
Rawle has collected four classes of cases of this kind, which 
he distributes as follows: 1. Where the question has arisen 
between the assignees of the original title and the assignees of 
that subsequently acquired. 2. Where a married woman has 
been held (as she has in some states) to be estopped by joining 
with her husband in the covenants of the deed. 3. Where the 
grant is made by the state ; the courts generally holding that the 
state will be estopped by the covenants, though not liable to an 
action upon them. 4. Where the covenantor has been adjudged 
a bankrupt ; in which case it is held that, although his discharge 
in bankruptcy may be a release from liability on his contracts, 
yet he will be precluded by his covenants from asserting title. 
Rawle, Covenants, 401-403 (4th ed.). And in the same connec- 
tion Mr. Rawle mentions another case where there is held to be 
an estoppel apart from rebutter ; namely, where the covenants are 
barred by limitation. Cole v. Raymond. 


1 9 Gray, 217. 
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In none of these cases is there any right of action; and there- 
fore the doctrine of rebutter cannot be applied. But it does not 
follow that an admission of the correctness of some of these posi- 
tions drives us toan acceptance of the doctrine that future estates 
directly pass in such cases as soon as acquired. In most of the 
cases under the heads given by Mr. Rawle, the point was not nee- 
essarily raised. The question was between grantor and grantee 
or their privies, while almost the only way that the point could 
arise would be in a contest between purchasers before and after 
title acquired. Between grantor and grantee it is well enough, 
perhaps, in a contest for the new estate, to say that it enures cnd 
passes to the grantee. It might as well be so in such a case ; the 
grantor would be no worse off, and the grantee no better. 

The only ease of the four which this explanation will not reach 
is the first. That, in reality, is the case we have been consider- 
ing in the main throughout this article; and we have endeavored 
to show that the new title passes to a subsequent purchaser 
without notice. And Mr. Rawle, upon a learned and elaborate 
examination of the subject, reaches the same conclusion upon a 
different line of reasoning. Rawle, Covenants, 427 et seq. (4th 
ed.). And so does the American editor of Smith’s Leading Cases 
in the extensive notes to the Duchess of Kingston's Case. 

It should be added, also, that the covenants considered in many 
of the cases coming within the above category were covenants 
for title merely, such as seisin and right to convey. Now it 
would seem that covenants of this kind, so far as the question of 
estoppel is concerned, are of no greater effect than a specific 
recital of the facts. The only difference is, that by putting the 
statement of facts into the form of a contract there arises a right 
of action for the breach.2 The covenant in reality is only a recital 
with an agreement to respond in case of its falsity. 

M. M. B. 

1 2 Smith’s L. C. 720 (6th Am. ed.). 

2 Quere, if there is even this difference; for why might not an action of deceit 


lie upon a false recital, in a case otherwise proper, as well as for a verbal misrepre- 
sentation ? 
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Account. — See IN Equity. 
ACKNOWLEDGMENT. — See WILL, 4. 


AcTION. 

The plaintiff employed the defendant to purchase a vessel as cheaply as he 
could. The owner of the vessel had agreed with his broker to allow him all in 
excess of £8,500 obtained for the vessel. The defendant, being aware of this, 
purchased the vessel for £9,250, and by agreement with said broker kept £225 
for himself. The plaintiff discovered the transaction, and brought an action for 
money had and received against the defendant for the £225. Held, that the ac- 
tion would lie. — Morison v. Thompson, L. R. 9 Q. B. 480. 

See JUDGMENT, 1. 


ADULTERATION. 


A person entered the appellant’s shop and asked for green tea. The appel- 
lant sold him tea which upon analysis proved to be faced with gypsum and prus- 
sian blue. It appeared that tea imported from China as green tea, and known as 
such to the trade, is faced as above, and that tea not faced is imported from 
Japan, and is not generally known as green tea; but this is not generally known. 
to the public. The tea sold as above was faced in China. J/eld (by Cock- 
burn, C. J., and Brackspurn and JJ.,— Quarn, J., dissenting), 
that the appellant was guilty of selling adulterated tea as unadulterated. — 
Roberts v. Egerton, L. R. 9 Q. B. 494. 


ApveERsE Possession. 

A testator by will dated 1824 devised all his estates and all other bis estates 
of which he might be possessed at the time of his death to his wife for life, with 
remainder over. He purchased a freehold estate after the date of his will... After 
his death his widow entered into possession of all of the estates of which he died 
possessed, believing she was entitled so to do under the will; and she continued 
in possession more than twenty years. eld, that she had acquired title by ad- 
verse possession. — Paine v. Jones, L. R. 18 Eq. 320. 

See ConprrionaL Limitation. 

Acency. — See Evipence, 2; Principat anp AGENT. 
AGREEMENT. — See Fravps, Statute or. 
Auien. — See JURISDICTION. 
Appropriation. — See Bitts anp Notes. 
AssiGNMext. —See Butt or Laprne, 2. 
AssumpsiT. —Sce ACTION. 
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Atrorney, Warrant or. —See JupDGMENT, 2. 
AtTrornMENT. —See Distress. 
AveracGe. —See Insurance, 1. 
Bank. — See 


Bankruptcy. 

A London draper sold the furniture in his house and shop, and hired it back 
at a weekly rent. The draper became bankrupt. J/eld, that the furniture was 
in the order and disposition of the draper with consent of its owner, and passed 
to the creditors. — Ex parte Luvering. In re Jones, L. R. 9 Ch. 621. 

See MarsuaLuinGc Assets; PartNnersnip, 2. 


Brequrst. — See LeGacy; W111, 6. 


But Equrry. 

In a bill filed by a principal against his agent, praying an account, an item 
of damages occasioned by the negligence of the agent in disobeying the instruc- 
tions of his principal cannot be introduced. — Great Western Insurance Co. v. 
Cunliffe, L. R. 9 Ch. 525. 


Bitt or Lapine. 

1. The plaintiffs shipped sixty-nine bales hides on the defendant's steamer, bound 
for London, ** to be delivered at London from the ship's deck, where the ship's 
responsibility shall cease.” The steamer arrived at the Victoria Docks, where 
the usage is to give notice to the consignees on arrival, and to land goods on the 
quay by servants of the dock’s company. If the consignees apply for the goods 
within twenty-four hours, they get them free of charge, which is paid by the ship- 
owner. If the consignees do not apply within twenty-four hours for the goods, 
they are warehoused by said company, and the consignees pay for warehousing. 
All the bales were delivered to the dock company, and notice sent to the con- 
signees, but only sixty-cight bales were delivered to the consignees, and the 
missing bale was never found. J/eld, that the defendant was not liable for the 
missing bale. — Petrocochino v. Bott, L. R. 9 C. P. 355. 

2. The L. firm in London purchased goods of II., upon the terms that the 
invoices of the goods which were to be shipped to the same L. firm in Hong 
Kong should state that the proceeds of the shipment were to be remitted to the 
London L. firm, in order to there mect the bills accepted by said London firm in 
payment for the goods. Bills of lading of such goods were sent to the Hong 
Kong L. firm. A bank at Hong Kong had advanced money to the L. firm there 
upon their agreement to hand over to the bank shipping documents to the extent 
of such advances; and upon the firm's failure so to do, the bank threatened im- 
mediate legal proceedings if the firm failed to fulfil its contract without delay. 
The firm then agreed to hand over the above bills of lading to the bank if it 
would consent to release the firm from its obligation to deliver shipping docu- 
ments as aforesaid, and abstain from beginning legal proceedings. ‘The bank so 
agrecd, and the bills of lading were indorsed to the bank, which was ignorant 
of the above agreement to remit the proceeds of the goods to meet said bills. 
Held, that there was a valuable consideration for the indorsement of said bills of 
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lading to the bank, and that the bank was entitled to the goods. — The Char- 
tered Bank of India, Australia, and China v. Henderson, L. R. 5 P. C. 501. 
See CuarTer-Party, 1. 


Biris Notes. 

1. A. drew bills in Brazil on B., in England, and sold the drafts to the plain- 
tiff, and then sent remittances to B. to cover the bills, B. refused to accept 
the bills, and the plaintiff thereupon filed a bill praying that said remittances 
should be applied to discharging said bills. Bill dismissed. — Vaughan v. J/al- 
liday, L. R. 9 Ch. 561. 

2. The holder of a bill protested for non-payment by the acceptor, notified 
the drawer that the bill had been ‘duly presented for payment and returned 
dishonored,” but did not state that the bill had been protested by a notary. 
Held, that the notice of dishonor was sufficient. — Jn re Lowenthal, L. R. 9 Ch. 
591. 

See Cueck; PLEADING. 


Carrain. — See Sup. 


Carrier. 

Goods were sent by the defendants’ railway under a special contract, which 
described them as being carried ‘‘ at owner's risk.” Part of the goods were de- 
layed on the journey and damaged in consequence of the negligence of the 
defendants’ servants. J/e/d, that the defendants were liable for said damage. — 
D'Arc v. London and Northwestern Railway Co., L. R. 9 C. P. 325. 


CuaritaBLe Girt. —See Legacy, 1. 


CHARTER-PARTY. 

1. The plaintiff, a master of a vessel, agreed with L. to carry four hundred and 
seven tons of iron on a certain voyage at 7s. 3d. per ton, to be paid on signing 
the bills of lading. L., the next day, chartered said vessel to the defendant to 
carry the same quantity of iron on the same voyage at 8s. per ton. Each 
charter-party contained a clause giving a lien for freight, and the charter to the 
defendant stated, ‘* the brokerage of five per cent is due on the execution of this 
charter to L., by whom the vessel is to be entered and cleared at the port of 
loading. L. had no aitthority to act as broker for the plaintiff, or to effect said 
charter or to receive freight. The iron was shipped and bills of lading signed 
by the master, making the cargo deliverable on the defendant or his assigns 
paying freight as per charter-party ; but the iron was delivered without the lien 
being insisted upon, and L. obtained payment of the 8s. per ton from the de- 
fendant, but stopped payment before he had paid the 7s. 3d. to the plaintiff. 
Held, that the plaintiff could not recover freight from the defendant. The par- 
ties were never ad idem. — Smidt v. Tiden, L. R. 9 Q. B. 446. 

2. By charter-party the master of a vessel agreed to receive a cargo of coal 
at a certain port, “ to be loaded with the usual despatch of the port, or if 
longer detained to be paid 40s. per day demurrage,” and the defendants en- 
gaged to load the vessel on the above terms at the B. docks. By the dock regu- 
lations no coal agent was allowed to have more than three vessels loading at the 
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B. docks at one time. The defendants, at the date of the charter-party, had 
three vessels in the B. docks, and bad ten charters in their books which took 
precedence over that above mentioned; in consequence whereof said vessel 
could not go into dock until after thirty days from the time she was ready so to 
do. IJeld, that the charterers were bound to load with the usual despatch, and 
that they had broken their contract. — Asheroft v. Crow Orchard Colliery Co., 
L. R. 9 Q. B. 540. 


See Insurance, 3. 

A. drew a check in London ona bank at Jersey. payable to B. B. received 
the check in the afternoon of Jan. 27, 1873, and the next day paid it to his ac- 
count at his banker’s in London, who, having no agent at Jersey, forwarded 
the check to the Jersey bank demanding payment. In due course of post the 
check would arrive at Jersey Jan. 29,and the London bank would receive a 
remittance on Jan. 31. On Feb. 7, the check was returned unpaid, with the 
words, ‘* Refer to dtawer.” The Jersey bank stopped payment Feb. 4, at which 
time A. had sufficient funds in the bank to pay the check. By custom of London 
bankers, foreign checks are sent direct to the banker upon whom it is drawn if 
the London banker has no agent at the place where the check is payable. Checks 
drawn on bankers at Jersey are considered foreign checks. Held, that there 
had been no such laches on the part of B. as to make the check his own. — Hey- 
wood v. Pickering, L. R. 9 Q. B. 428. 

Common Carrier. —See Carrier. 
Company. —See Mutua Insurance Company; Priority. 
Conpition. — See Venpor anp Purcuaser, 2. 
ConpiTionaL Girt. — See LeGacy, 1. 


ConpITIONAL LIMITATION. 


A testator devised an estate m trust for his niece for life, remainder to the 
use of her first and other sons successively in tail male, with a proviso that so 
soon as any person should become entitled in possession after the death of said 
niece, such person should forthwith take the testator’s name and arms; and in 
case of neglect so to do for twelve months, then such person’s estate should 
cease, and the testator’s estate should go to the person next entitled in remain- 
der under the will. A tenant in tail remained in possession over twenty years 


without taking the testator’s name and arms, and on his death the next remain- © 


der-man failed to comply with said requirements through ignorance of his rights 
under the will. J/eld, that the remainder-man’s estate was forfeited; also that 
the tenant in tail had not acquired title by adverse possession under 3 & 4 Will. 
4, c. 27, § 4. — Astley v. Earl of Essex, L. R. 18 Eq. 290. 


ConsipERATION. —See Bint or Lavine, 2. 


Construction. — See Cuarrer-party, 2; Easement; Insurance, 1; Lanp- 
LorD aND Tenant; Lecacy; Venpor anp Purcnaser; W111, 6. 


ContTRActT. 


The defendant agreed to sell the plaintiff, at a certain price per ton, two hun- 
dred tons of potatoes grown on the defendant's land. The defendant planted land 
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amply sufficient to grow more than the two hundred tons in an average year, 
but the blight appeared, and the defendant could deliver but cighty tons. The 
plaintiff brought an action for non-delivery of one hundred and twenty tons of 
the potatoes. J/eld, that as the contract was to deliver a specific crop of pota- 
tovs from a specific piece of land, there was an implied condition that if deliv- 
ery became impossible owing to the potatoes perishing without the defendant's 
fault, the defendant should be excused. Judgment for defendant. — Howdil v. 
Coupland, L Ri. 9 Q. B. 462. 

Sce or Lavine, 1; Cueck; Insurance, 6. 


Conversion Or REALTY 1nTO PERSONALTY. 
_ Trustees held certain real estate in trust for two persons, one an infant, as 
tenants in common in tail, with cross remainders between them. A suit was 
instituted by the trustees against the cestuis que trust for administration of the 
trusts, and a decree made with consent of the adult defendant that the estate 
should be sold. Sale was accordingly made, the purchase-money paid into 
court, and half of the money subsequently paid to the adult. The infant died 
without issue. The adult then barred his estate tail, and claimed to be entitled 
absolutely to both moieties of the fund. //eld, that the moicty of the fund in 
court went to the legal representative of the infant. — Steed v. Preece, L. R. 18 
Fq. 192. 
Copynricut. 


II. wrote and published a novel, which he afterward dramatized. II. as- 
signed the drama to the plaintiff, but it was never published or represented on 
the stage. G. also dramatized the novel in ignorance of II.’s dramatization, 
and assigned his drama to the defendant, who represented it on the stage. 
Held, that the defendant was not liable for representing G.’s drama. Two 
parties may dramatize the same novel. — Toole v. Young, L. R. 9 Q. B. 523. 


Covenant. — See Easement; Lanpitorp anp TENANT. 
Crepiror. —See 
Law.—Sce Matricious Insury. 
Custom. —See Bitt or Lavine, 1; Cureck; Insurance, 6. 


DaMaGEs. 


The plaintiffs contracted to furnish a Russian railway company 1000 wagons 
by a certain day, with a penalty of two roubles per wagon for each day’s delay in 
delivering them. The defendants contracted to furnish the plaintiffs wheels 
according to tracings, and were informed that the wheels were wanted to com- 
plete wagons which the plaintiffs were bound to deliver a Russian company 
under penalties, but neither the amount of the penalties nor the day of delivery 
were mentioned. The wheels were not delivered, and the penalties were in- 
curred, but the company remitted one-half the penalties, and the plaintiffs for- 
feited £100. The jury found the damages at £100. J/eld, that the jury might 
reasonably assess the damages at the above sum. It seems that the penalties 
incurred by the plaintiffs could not be recovered as such from the defendants. — 
Elbinger Actien- Gesellschaft v. Armstrong, L. R. 9 Q. B. 473. 
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Deramation, 
An untrue statement disparaging a man’s goods, published without lawful 
occasion and causing him special damage, is actionable. — Western Counties 
Manure Co. v. Lawes Chemical Manure Co., L. R. 9 Ex. 218. 


Devastavit. — See Legacy, 3. 
Devise. — See Apverse Possession; INTEREST; LeGacy; W111, 6. 
Dissrisin. —See Apverse Possession; ConpirionaL Limitation. 


DIsTREss. 


Two tenants in common mortgaged an estate which they held as tenants in 
common, to secure a debt which they jointly and severally covenanted to pay, 
and they separately attorned to the mortgagee a portion of the estate jointly 
occupied by them as partners. Held, that the mortgagee could not distrain 
upon the partnership property for rent due from the portion of said estate jointly 
occupied by the partners. — Lz parte Parke. In re Potter, L. R. 18 Eq. 381. 


Drama. — See Copyricur. 


EASEMENT. 


A mortgagor and mortgagee (the defendant) united in a conveyance of the 
mortgaged land to the plaintiff. The deed included the right to pass with or 
without horses and carriages along the roads delineated on the plan. The de- 
fendant covenanted that he had not done, or been party or privy to, any thing 
whereby the premises were or might be impeached, affected, or incumbered in 
title, estate, or otherwise. The defendant and the mortgagor had united ina 
previous deed, wherein the latter covenanted to make the above road of a width 
of not less than forty feet throughout its entire length; and the proviso followed 
that it should be lawful for the grantee to erect and maintain a porte-cochére or 
projection extending over the foot-pavement of the above road, provided the 
plan thereof be submitted to said mortgagor and approved of by him. A porte- 
cochére was built encroaching two fect beyond the curb-stone into the road, 
leaving a clear space of 24 feet 8 inches of carriage-way. /eld, that the defend- 
ant was party to the last-mentioned deed, but that there was no interference 
with the casement granted to the plaintiff. —Clifford v. Hoare, L. R. 9 C. P. 362. 


Erection. — See Lise. 


A judgment creditor sued out an elegit, but was unable to obtain execution, 
as the legal estate was in trustees, and the defendants’ interest was subject to 
several mortgages, under one of which a mortgagee was in possession. The 
court declared that the creditor was not bound to redeem the prior incum- 
brances ; that he was not entitled to foreclosure ; but that he was entitled to equi- 
table execution, and consequently to have the property sold and a receiver 
appointed without prejudice to the rights of prior incumbrancers, and that the 


receiver must not interfere with any prior incumbrancer in possession. — Wells 
v. Kilpin, L. R. 18 Eq. 298. 


EquitaBLe Execution. —See Exrair. 
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Equity. — See Insuncrion. 


EVIDENCE. 

1. The prisoner attempted to obtain an advance of money on a ring which he 
falsely represented to be a diamond ring. Evidence was admitted that the pris- 
ouer had previously obtained money on the pledge of a chain which he had 
falsely represented to be gold, and had endeavored to obtain money upon the 
p'edge of a cluster ring which he falsely had represented to be a diamond ring. 
The cluster ring was not produced. eld, that the evidence was properly ad- 
mitted. — The Queen v. Francis, L. R. 2 C. C. 128. 

2. In an action against a railway company, it was proved that on the 17th of 
July the plaintiff sent a sum of moncy from one station on the railway to the 
U. station on the same, directed to a clerk of the plaintiff; that the money was 
not delivered, and that on said day a porter in the company’s service at the U. 
station disappeared. I1., a superintendent of police, was then called on behalf 
of the plaintiff, and testified, under objection by the company, that in consequence 
of a communication he went to the station-master at U. on the 20th of July, and 
that the station-master told him that the parcel porter had absconded from the 
service, that a money parcel was missing, and that he, the station-master, sus- 
pected the porter had taken it; and that the station-master requested him, 
the superintendent, to make inquiries about the porter. Held, that as it was 
within the scope of the station-master's authority to employ the police to arrest 
said porter, the above evidence was admissible. — Kirkstall Brewery Co. v. Fur- 
ness Railway Co., L. R. 9 Q. B. 469. 

See NeGiiGence; NvISANCE. 


Executors aNnp ADMinistrators. —See Girt. 


Fatse Representation. —See Deramation; Evipence, 1. 
Foreign Contract. — See Jurispicrion. 


Forreiture. — See ConpitionaL Lruiration. 


Fravp.—Sce Evipence, 1; Mutrvan Insurance Company; Principat anp 
AGENT, 3. 


Fraups, STATUTE OF. 


1. An agreement for the sale of a vessel was drawn up and presented to the 
plaintiff, who made certain interlineations therein, and then signed it. The inter- 
lineations were subsequently struck out at the suggestion of the owners’ broker, 
who then forwarded the agreement to the owners. The owners made further 
interlineations, to which the plaintiff assented, and then the owners signed the 
agreement. Zed, that evidence that the plaintiff had assented to the striking 
out of his interlincations and the insertion of the owners’ interlineations after 
his signature, was admissible, notwithstanding the Statute of Frauds, as said 
evidence was not offered to alter an agreement already made between the par- 
ties, but merely to show what the condition of the document was when it became 
an agrcement between them. — Stewart vy. Eddowes, L. R. 9 C. P. 311. 

2. L. was the chairman of a board of health, which had constructed a sewer, 
and given notice to the owners of houses near the sewer to connect their drains 
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with the sewer. The owners had not obeyed said notice. M., who had con- 
structed said sewer, was about to withdraw his carts and building materials, when 
L. said to him, ‘* What objection have you to making the connections?” M. an- 
swered, ** None, if you or the board will order the work or become responsible 
for the payment.” L. replied, **Go on, M., and do the work, and I will see 
you paid.” I/eld, that there was evidence to go to the jury, on the question 
whether L. had by his words rendered himself personally liable. The above 
words did not necessarily constitute a promise to pay the debt of another within 
the Statute of Frauds. —Lakeman v. Mountstephen, L. R. 7 U. L. 17. 


Freicgur. — See Cuartrer-party, 1; Insurance, 3. 


Girt. 

B.’s step-mother lived with him and paid £212 per quarter for board and 
lodging. B. borrowed £1100 of her, and it was agreed that the loan should be 
repaid by quarterly deductions of £100 from the sum paid for board. Dedue- 
tions were made accordingly for the first two quarters, after which the step- 
mother refused to make further deductions, and paid in full quarterly for four 
years, after which she died, leaving B. her executor. J/eld, that B.’s debt was 
released at law by his appointment as executor; also that the intention to give 
B. £900 was completed by her payment of nine instalments of £100 each, — 
Strong v. Bird, L. R. 18 Eq. 315. 


Ilignway. —See Principat anp AGENT. 
anp Wire. — See MarsuaLuinG Assets. 


INJUNCTION. 

Where an injunction is sought to restrain an intended act, it must be shown 
that such act will inevitably, or with very great probability, violate a right ot 
the plaintiff. — Pattison v. Gilford, L. R. 18 Eq. 259. 

See License, 

Insanity. — See Partnersurp, 1. 


INSURANCE. 

1. Sugars were insured in London for a voyage to Holland. The insurance 
was ‘* to cover only the risks excepted by the clause ‘ warranted free from par- 
ticular average unless the vessel be stranded, sunk, or burnt ;’ to pay all claims 
and losses on Dutch terms and according to statement made up by official dis- 
pacheur in Holland.” The sugar was already insured in Holland. The vessel 
carrying the sugar took the ground under circumstances which would amount to 
a stranding according to English, but not according to Dutch law. A statement 
was made up by a dispacheur in Holland, showing a considerable sum te be due 
from the insurance company. JJeld, that the English policy must be construed 
as if it had stood alone, as the Dutch policy was not incorporated in it; but 
that the insurance company was bound under the policy to pay said sum stated 
by the dispacheur to be due. — Hendricks y. Australasian Insurance Co., L. R. 
9 C, P. 460. 

2. The plaintiff insured silks ** at and from Japan and [or] Shanghai to Mar- 
scilles and [or] Leghorn and [or] London via Marseilles and [or] Southampton, 
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and whilst remaining there for transit, and in the good ship called the 
steamers or steamer per overland, or via Suez Canal.” The perils insured 

against included arrests, restraints, and detainments of all kings, princes, and 

people of what nation, condition, or quality soever, and all other perils, losses, 

and misfortunes that should come to the detriment of said goods. The policy con- 

tained a memorandum that it was agreed that said goods should be shipped by 

the M. or certain other steamers only. Goods were never in the ordinary course 

of business carried to London via Marseilles except by the M. steamers which 

stopped at Marseilles, and the M. Steamer Company always sent such goods over- 

land through France and thence to London, and this was well known among 

underwriters. Said silks were transmitted by the M. steamers from Shanghai to 
Marseilles, and thence through France via Paris. In Paris the goods were de- 

tained in consequence of the city being besieged and surrounded by the Germans. 

After the silks had been detained a month the plaintiff gave notice of abandon- 
ment to the underwriter. J/eld, that the policy covered the whole journey from 
Shanghai to London, including the overland transit through France; and that 
said detention in Paris was in consequence of a “ restraint of princes,” and that 
the plaintiff was entitled to abandon and recover as for a total loss. — L’odoca- 
nachi v. Elliott, L. R. 9 C, P. (Ex. Ch.) 518; s.c. L. R. 8 C. P. 649; 8 Am. 
Law Rev. 542. 

3. A vessel was chartered to D. by a charter-party providing that freight should 
be paid on unloading and right delivery of cargo at the rate of 42s. per ton on the 
quantity delivered, and providing further that said freight was to be paid one-half 
cash on signing bills of lading less four months interest at bank rate, remainder 
on right delivery of the cargo. . The owner insured his freight, and ID. insured 
the cargo at the increased value by prepayment of freight. The vessel was 
wrecked, and half the cargo recovered. The owner claimed from his insurer the 
unpaid half of his freight. eld (by Cockpurn, C. J., Metior, J., and 
Amputett, B., — Cieassy and Pottock, BB., dissenting), that D. was bound 
to pay the owner half the freight remaining unpaid, and that therefore the insurer 
was liable only for half the unpaid freight. — Allison v. Bristol Marine Insurance 
Co., L. R. 9 C. P. (Ex. Ch.) 559. 

4. An insurance company in Liverpool employed E. as their agent in Lon- 
don to accept risks and receive premiums there. The plaintiff employed P. to 
effect insurance on certain rails, and P. prepared a slip which was initialed by 
E. for said company, and transmitted the same day to Liverpool. The company 
received the slip, and held it for some time, and in the mean time E. received a 
check payable to the company’s order for the amount due the company for pre- 
mium and stamp duty, and by virtue of his authority E. indorsed the check 
and received the money. The rails were lost by the perils insured against, 
and the company refused to execute a stamped policy. JJeld, that no action 
would lie. — /isher v. Liverpool Marine Insurance Co., L. R. 9 Q. B. (Ex. Ch.) 
418; s.c. 8 Q. B. 469; 8 Am. Law Rev. 542. 

5. Chartered freight was insured July 12, at and from Montreal to Monte 
Video. The vessel was then at sea, and was so delayed by perils of the seas 
that she did not arrive at Montreal until August 50, whereby the ensuing voyage 
was changed from a summer to a winter one, which materially affected the risk 
and rate of premium. eld, that there was an implicd understanding that the 
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vessel should be at Montreal within such time that the risk should not be mate. 
rially varied. — De Wolf v. Archangel Insurance Co., L. R. 9 Q. B. 451. 

6. The plaintiffs insured their goods in a marine policy for an amount greatly 
exceeding their value, without disclosing the overvaluation to the underwriter, 
It was proved in an action on the policy that it was the custom of underwriters 
to take into considefation whether an overvaluation was so great as to make the 
risk speculative. J/eld, that it was proper to leave to the jury the question 
whether the plaintiff's valuation was excessive, and whether it was material to 
the underwriter to know of such excessive valuation. — Jonides v. Pender, L. R. 
9 Q. B. 531. 

See Murua Insurance Company. 


InTENTION. — See Girt. 


INTEREST. 

Devise of an estate in trust for sale and out of the proceeds to pay certain 
legacies. Interest ordered to be paid on the legacies from a year after the tes- 
tator’s death. — Turner v. Buck, L. R. 18 Eq. 301. 

See JupGMENT, 2; Lecacy, 3; MortGaGe. 


Joint Tenancy. —See Distress. 


JUDGMENT. 

1. A judgment was recovered by the plaintiff against the defendant in China, 
and an action on the judgment brought in the Queen’s Bench in London, in which 
action judgment was signed by default. Jeld, that there was no cause of action 
arising in London so as to give the Lord Mayor's Court jurisdiction. — Tapp v. 
Jones, L. R. 9 C. P. 418. 

2. A warrant of attorney was given to secure payment of a sum of money 
‘* with interest thereon at and after the rate of £5 per cent per month, on the 
2d of June next, judgment to be entered up forthwith.” eld, that judgment 
was to be entered for said sum with interest at £5 per cent per month up to June 
2d; and that after June 2d interest at 4 per cent per annum would be allowed. 
— Cook v. Fowler, L. R. 7 H. L. 27. 


JupGMentT Crepitor. — See Execir. 


JURISDICTION. 

A foreigner will not be allowed to bring suit in a British court against a 
foreigner respecting property situate in a foreign country. — Matthaei v. Galit- 
zin, L. R. 18 Eq. 340. 

See JupGMENT, 1; Piteapinc; Wut, 5. 


Lacurs. — See CneEck. 


AND TENANT, 

A lessee covenanted to ‘‘ bear, pay, and discharge the sewers rate, tithes, 
rent-charge in lieu of tithes, and a!l other taxes, rates, assessments, and out- 
goings whatsoever, which should be taxed, rated, charged, assessed, or imposed 
upon the devised premises, or any part thereof, or upon the landlord or tenant 
in respect thereof.” Jield, that the lessee was liable for the expense of a drain 
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which the local board had authority to compel the lessor to make. — Crosse v. 
Raw, L. R. 9 Ex. 209. 
See Notice to Quit. 
Larse. —Sce Lecacy, 2. 


Lease. —See LanpLorp anv Tenant; Notice To Quit; VENDOR AND 
Purcuaser. 


Leaacy. 


1. A testator directed that his legacies to charities should be first paid out of 
such part of his estate as should be legally applicable to such purposes. The 
testator borrowed £6,800 from a bank, and the loan was unpaid at his death, 
when £629 stood to his credit at the bank. J/eld, that the smaller sum was not 
an asset at all, and formed no part of the pure personality. 

At the time of the testator’s death, £90 remained in the hands of his agent; 
but a larger sum was due the agent for commissions on rents. J/eéld, that said 
sum must be set off against the amount due the agent, and that it formed no part 
of the pure personalty. 

The sum of £861 was due to the testator as arrears of rent from land for 
which he was owing ground-rent. J/eld, that said sum formed a part of the pure 
personalty. 

A sum was due the testator as apportioned rent of his leasehold estates. 
Held, that said sum was pure personalty. 

The testator gave £200 to cach of ten poor clergymen, to be selected by O. 
Held, that said gi‘ts were not charitable legacies. 

The testator gave a certain sum to cach of twenty charitable institutions, and 
added a codicil to his will in these words: ‘* Presuming and believing that the 
rental of my estate will produce £16,000, I desire my executors to appropriate 
£4000 more to the established institutions of the country.” The rental of the 
estate did not produce the above sum. JJeld, that the gift in the codicil failed. 
— Thomas v. Howell, L. R. 18 Eq. 198. 

2. A testatrix gave an estate for life to her daughter, with remainder to her 
daughter's children, provided that if said bequest be not claimed by the daugh- 
ter within three months after the testatrix’s decease the bequest should lapse, 
and the amount thereof be considered part of the residuary estate. No notice 
of the legacy was received by the daughter, who, therefore, made no claim with- 
in said three months. eld, that said bequest lapsed, and that the legacy fell 
into the residue. — Powell v. Rawle, L. R. 18 Eq. 243. 

3. A testator devised certain estates to several of his children, and then gave 
his personalty to all of them; but directed that the shares of his children in his 
property should be equal, and that to that end the shares of real estate devised 
to certain of his children should be taken at the values named in his will. The 
executor absconded to America with the personal estate, but a large portion of it 
was recovered after several years. Held, that the sums recovered must be con- 
sidered as consisting of a principal sum, with interest thereon at four per cent 
from the death of the testator; and that the shares the children were then en- 
titled to being ascertained, the portion representing interest should be divided in 
proportion to the shares of the principal. — Ackroyd v. Ackroyd, L. R. 18 Eq. 313. 

See IntEREST; WLLL, 6. 

VOL. 1X. 20 


i 
4 
4 
| 
a 
q 
H 
q 
{ 
j 
i 
q 
| 
q 
| 
1 


294 DIGEST OF THE ENGLISH LAW REPORTS. 


Lipe. 

A meeting to hear a candidate at a parliamentary election discuss subjects of 
general importance is a mecting of public interest; and the conduct of persons 
who take part in such meeting may be made the subject of fair bond fide discus- 
sion in a public newspaper. — Davis v. Duncan, L. R. 9 C. P. 396. 

See DeraMation. 


LICENSE. 

The owner of land licensed P. to burn the clay on the land into bricks, but 
reserved no power to direct when or how such burning should be carried on, 
P. burned the bricks so as to create a nuisance to the plaintiff’s cottages. Held, 
that said owner was liable to be sued for the nuisance, though committed by P., 
under a revocable license. Injunction granted against said owner and P, + 
White v. Jameson, L. R. 18 Eq. 3035. 

See Notice ro Quit. 


Liutations, STATUTE OF. 

A testator gave certain land to trustees in trust to sell the proceeds to be 
considered as personal estate. The trustees allowed the land to remain unsold 
for fifty years’ JZeld, that there was an express trust for sale of real estate with- 
in sec. 25 of the Statute of Limitations. Decree for execution of the trust of 
the unsold land. — Mutlow v. Bigg, L. R. 18 Eq. 246. 


Mauicrovs Ixgury. 
A man threw a stone at persons in the street with whom he was fighting, but 


unintentionally thereby broke a window. JZeld, that he did not break the win- 
dow maliciously. — Zhe Queen v. Pembliton, L. R. 2 C. C. 119. 


Assets. 

It was agreed between two partners in London, that in case a partner died 
his share of the capital should be ascertained, and the amount considered a loan 
from the executors to the partnership, which was not to be determined by the 
death of the partner, and that the widow should reccive a share of the profits. 
A partner died, and his widow married a trader in Brighton, who bought the 
other partner's interest in the London business, and then covenunted with a 
trustee that three-fourths of the profits of the London business should be for the 
sole use of his wife. The trader became bankrupt. J/cld, that the assets of the © 
London business must pay its debts, and the assets of the Brighton business must 


pay its debts, and that any surplus would go to the general creditors. — Zn re 
Childs, L. R. 9 Ch. 508. 


See PartNERsHIP, 2. 
Master. — See Sue. 
Master anp Servant. — See AGENT. 


MorrtGace. 
C. held an estate upon trust to pay out of the rents the interest upon a mort- 
gage on the estate, and to accumulate the residue of the rents as a sinking fund 
for payment of the principal. C. neglected to pay the interest, and the mortga- 


DIGEST OF THE ENGLISH LAW REPORTS. 295 


gecs advertised the estate for sale. F. thereupon agreed to pay off the mortgage 
and take a transfer, and in September, 1864, paid the mortgagees the principal 
sum due them, with several months’ arrears of interest. The mortgagees then 
transferred to F. said principal sum, with interest from September, 1564, and 
conveyed the mortgaged property to F., subject to the equity of redempiion. 
The beneficial owner filed a bill for redemption. JZeld, that F. was entitled to 
be paid said arrears of interest, although the transfer to him assigned only intev- 
est after September, 1564, and although C. had been guilty of a breach of trust 
in allowing the interest to get so in arrear. — Cottrell v. Finney, L. R. 9 Ch. 
See Exrarr. 
Insurance Company. 


Declaration that the plaintiff was a member of a mutual marine insurance 
socicty ; that the defendants were the committee of the society, and under the 
rules had entire control of the funds and affairs of the society, and power to 
determine upon the admission, rejection, and exclusion of any vessel insured or 
proposed to be insured; that under said rules, if the committee at any time 
deemed the conduct of any suspicious or that such member was for any reason 
unworthy of remaining in the society, they had power to exclude such member 
by giving him notice in writing, and after such notice the member was excluded, 
and had no claim for loss happening after such notice; that the defendants, 
wrongfully, collusively, and improperly contriving to deprive the plaintiff 
of the benefit of his indemnity, expelled Lim from the society on the alleged 
ground that his conduct was suspicious, but without reasonable cause for such 
expulsion, and without having given the plaintiff notice that his conduct was 
to be investigated and adjudicated by the defendants, and without giving the 
plaintiff an opportunity of being heard before them; that the plaintiff's ves- 
scl sustained damage by perils of the seas a few days after said expulsion, and 
that but for said expulsion the plaintiff would have received £92 as indemnity 
for said damage, which sum the plaintiff had lost by reason of said expulsion. 
Demurrer. J/eld, that the demurrer must be sustained (by Kerry, C. B., 
Pottock, and AmpuLett, BB.), because, if the allegations in the declaration’ 
were true, the plaintiff’s expulsion was void, and he had suffered no damage ; 
(by Cieaspy and Pottock, BB.) because there was no allegation of mala fides 
on the part of the defendants. — Wood v. Woad, L. R. 9 Ex. 190. 


Name. — See 3. 
Necrssaries.— See Sure. 


NEGLIGENCE. 

1. The plaintiff, who was standing on a road at the side of a railway, saw a 
train pass on the farther track, and after the train had passed, stepped upon the 
nearer track and was struck by another train. ‘The carriage-gate on the side of 
the railway next the plaintiff was open, and no danger-signal was exhibited. 
The plaintiff might have seen the train whioh struck him. Held, that there was 
evidence of negligence on the part of the railway company to go to the jury. 
— Directors of North Eastern Railway Co. v. Wanless, L. R. 7 H. L. 12; 8. c. 
L. R. 6 Q. B. 481. 
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2. The plaintiff, who was crossing the defendants’ railway at a level crossing, 
was injured by a passing train. The plaintiff testified that he did not see nor 
hear the train until it was close to him; that he saw no light on the train, and 
heard no whistling, and that be saw no servant of the defendants, and did not 
hear any one call out. J7eld (by Bramwe Pottock, and AMPpucert, BB., and 
MELLonr, J., — Cocknurn, C. J., and Cieassy, b., dissenting), that there was 
no evidence of negligence on the part of the defendants to go to the jury,— 
Ellis v. Great Western Railway Co., L. R. 9 C. P. (Ex. Ch.) 551. 

See Equity; Carrier; Principat AGENT. 


Next Frrenp. — See Partnersurr, 1. 
Notice. — See Britis anp Nores, 2; Leaacy, 2. 


Norice ro Quit. 

W. let No. 5 of a block of houses to A. as tenant from year to year. The 
defendant, who was tenant of No. 4, hired the cellars of No. 5 from A., as 
yearly tenant from Michaelmas ; A. to be allowed to do any thing required to the 
gas-meter in the cellars when defendant's premises were open. A. gave up his 
house to W., who let the same to one Davis, with knowledge of the defendant, 
to whom no notice to quit was given. Davis gave up his lease to W., who let 
house No. 5, expressly including the cellars, to the plaintiff for ten years from 
the 24th of June, 1872. On the 9th of July the plaintiff gave the defendant 
notice that he required immediate possession of the cellars, which the defendant 
refused to give until he received a proper notice to quit, and he did not give up 
possession until April 10, 1873. On the 10th of January, the defendant cut off 
the plaintiff's water by hammering up the service-pipe passing through said cel- 
lars, and cut off his supply of gas and severed his bell-wires. Said water-pipes 
and bell-wires had been put into the cellars without objection by the defendant, 
but without his permission being asked. Jel, that no act of A. could deprive 
the defendant of his right to a notice to quit; but that the defendant was liable 
for cutting said pipes and wires, as he had given a license for placing said pipes 
and wires in the cellars, which could not be revoked without giving notice and 
allowing time for removal. — Mellor v. Watkins, L. R. 9 Q. B. 400. 


Nove. — See Coprricut. 


NUISANCE. 

The plaintiff kept a coffee-house on a narrow street; and the defendants, who 
were auctioneers, had a rear entrance next to the plaintiff’s entrance, at which 
they were loading and unloading vans throughout the day, thereby obstructing 
access to the plaintiff's premises, diminishing light to such an extent that the 
plaintiff had to burn gas nearly all day, and causing an offensive smell from the 
stalings of the horses, whereby the takings of the plaintiff's coffee-house were 
materially lessened. Held, that the plaintiff had shown such a direct, substan- 
tial, and particular injury to himself beyond that suffered by the rest of the pub- 
lic as to entitle him to recover damages from the defendants for a nuisance. 

The declaration alleged that the plaintiff's premises were rendered by the 
above acts of the defendants *‘ unhealthy and incommodious, as well as a house 
of business as also as a dwelling-house.” J/eld, that evidence of inconvenience 
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from bad smells occasioned by the stalings of the horses was admissible under 
the declaration. — Benjamin v. Storr, L. R. 9 C. P. 400. 
See License. 


Owner. — See Bankruptcy. 


PARTNERSHIP. 


_ 1. A bill for dissolution of partnership may be maintained on behalf of a person 
who bas become permanently insane, although not so found by inquisition. — 
Jones v. Lloyd, L. R. 18 Eq. 265. 

2. By partnership articles it was agreed that the death of either of the four 
partners should not dissolve the partnership, and that the share of the partner 
who died should be ascertained at the succeeding half-yearly stock-taking, and 
paid in instalments to his representatives. Two partners died, but no steps were 
taken to ascertain their shares. Subsequently the surviving partners became 
bankrupt. eld, that the creditors of the four original partners had no right to 
have the property which had belonged to the partnership of the four applied in 
payment of their debts, in priority to the creditors of the two surviving partners. 
— In re Simpson, L. R. 9 Ch. 572. 

See Distress; Assets; Mutuat Insurance Company. 


Party. —See Easement; License. 


TILoTaGE. 


The master of a vessel engaged a pilot to take the vessel out to sea. The 
pilot came on board the vessel in the dock, and it was then arranged between 
him and the master that the vessel should anchor in the Mersey for the night, with 
the object of being ready to cross the bar on the following morning's tide, which 
the vessel could not have done if she had remained in dock. Held, that the ves- 
sel was proceeding to sea at the time she left the dock. — Wood v. Smith. The 
City of Cambridge, L. R. 5 P. C. 451. 


PLAce. 

1. During the Chester races the appellant was on the race-course, standing on 
a stool, over which was a large umbrella capable of covering several persons, the 
stock being made in joints, and fastened in the ground with a spike. It was a 
showery day, but the umbrella was kept up, rain or dry. On the umbrella was 
painted in large letters, ‘‘ G. Bows, Victoria Club, Leeds ;” and there was a card 
exhibited on which were the words, ‘* We pay all debts first past the post.” eld, 
that the stool and umbrella constituted a ‘‘ place ” within 16 & 17 Vict. c. 119, 
§ 3.— Bows v. Fenwick, L. R. § C. P. 359. 

2. Grounds inclosed and containing an area of 3a. 3r. 25p., held, to be a 
“ place” within 16 & 17 Vict. c. 119, § 3.— Eastwood v. Miller, L. R. 9 Q. B. 
440. 


PLEADING. 


Action in the Lord Mayor’s Court in London by indorsee against acceptor of © 
a bill of exchange. Plea to the jurisdiction. J/eld, that though the plea ad- 
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mitted acceptance, presentment, and dishonor somewhere, it did not admit that 
either of them was in London. — Sewell v. Cheetham, la. R. 9 C. P. 420. 
See Action; Murua Insurance Company; NvIsaNnce. 


PresENTMENT. — See CurEck. 


Principat aNd AGENT. 

1. The defendants intrusted the management. of their sewage farm to B., 
giving him power to manage the same in the most beneficial way, with a view to 
the purposes for which they used it. A ditch ran between the farm and the 
plaintiff's land; and B., in order to render the ditch more efficient for drainage 
purposes, went on to the plaintiff’s land and pared away the p!aintiff's side of the 
ditch, and cut down brush and trees which impeded the flow of the ditch. /eld, 
that the defendants were not liable for B.’s trespass, as B. was not acting within 
the scope of his authority. — Bolingbroke v. Swindon Local Board, L. R. 9 
C, P. 875. 

2. A surveyor of highways was ordered by the vestry to employ men to 
raise a portion of a way, and he accordingly eontracted with G. to do the work, 
the vestry finding materials. One-half of the road was raised, and the other half 
left at the old level, and nothing was done to warn persons at night of the differ- 
ence of level. The plaintiff drove along the road, and was upset and injured. 
The surveyor did not personally interfere in doing the work. J/eld, that the 
surveyor was not liable. — Taylor v. Greenhalgh, L. R. 9 Q. B. 487. 

3. A principal is answerable where he has recvived a benefit from the fraud 


of his agent acting within the scope of his authority. — See Mackay v. Commer- 
cial Bank of New Brunswick, L. R. 5 P. C. 410. 
See Action; Suir. 


Priority. —- See PartNersuip, 2. 


Priviry. 


By the articles of association of a joint-stock company, it was provided that 
all expenses incurred in the establishment of the company, not exceeding £2000, 
which the board of directors should consider might be deemed preliminary ex- 
penses, should be defrayed by the company. The plaintiffs incurred expenses in 
the establishment of the company to an amount exceeding the above sum. Ileld, 
that no action would lie against the company for the non-payment of the plain- 
tiff’s expenses. — Malhado v. Porto Alegre Railway Co., L. R. 9 C. P. 503. 


Protest. — See anp Notes, 2. 
Raitway. — See Carrier; Evipencer, 2; NEGLIGENCE, 1. 
ReMaInDER-MAN. — See Timber. 
Rent. — See Distress. 
Reputep Owner. — See Bankruptcy. 
Revocation. —See Witt, 6. 
Sate. — See Contract; Fraups, Stature or; Venpor anp Perciaser, 1. 
Set-orr.— See Lecacy, 1. 
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Sup. 

The plaintiff supplied necessaries to the defendants’ captain in a foreign port 
for the use of their vessel. The defendants had agents in this port who were in- 
structed, willing, and able to advance any sums which might be required for the 
ship; but of this the plaintiff was ignorant. J/eld, that the plaintiff was not enti- 
tled to recover the cost of said necessaries from the defendants. — Gunn v. 
Roberts, L. R. 9 C. P. 331. 


See Britt or Lapinc; Cuarrer-party; INsuRANCE; PiLoTaGE. 


Signature. — See W111, 3. 
Stanper. — See Deramation; LIBEL. 

Stamp. — See Insurance, 4. 
Stature. — See Conpitionat Limitation; Pace. 
Statute or Liwirations. —See Liairations, STATUTE OF. 
Surrenper. — See Notice To Quit. 

Ta, Tenant 1x.—Sce Conpitionat Limitation; Estate Tarn 
Tea. —See ADULTERATION. 

TENANT For Lire. —See Trwper. 

Tenant 1n Common. — Sec Distress. 
Testimony. — See Evipence, 2. 


TIMBER. 

Oak, ash, and elm are timber if twenty years of age, and not so old as not to 
have a reasonable quantity of usable wood in them. Local custom may increase 
the number of timber trees. A tenant for life can cut all that is not timber, 
excepting ornamental trees, germins, young trees growing into timber, trees 
protecting banks, &c. He may cut young timber to promote the growth of the 
rest. Timber proper cut by the tenant for life, or blown down, belongs to the 
owner of the first vested estate of inheritance, except in case of fraud and 
except when cut by order of court, when the proceeds are invested and the in- 
come paid to the tenant for life and the principal paid to the owner of the first 
vested estate of inheritance on his coming into possession. If the tenant wrong- 
fully cuts trees not timber, the property is still in him at law, though he is liable 
to an action in the nature of waste. —JrsseL, M. R., in Honywood vy. Ilony- 
wood, L. R. 18 Eq. 306. 


TitLr. —See VENDOR AND PurRcuHaseER, 2. 
Trespass. — See PRINCIPAL AND AGENT, 1. 


Trust. — See Brix or LapinG, 2; Estate Tait; Limitations, Statute OF; 
MortGaGe. 


VENDOR AND PuRCHASER. 
1. The defendants wrote to the plaintiffs offering a certain price for land 
belonging to the latter. The plaintiffs replied that they accepted the defendants’ 
offer, and ‘* now hand you two copies of conditions of sale which we have signed ; 
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we will thank you to sign same, and return one of the copies to us.” J/eld, that 
the plaintiffs’ acceptance was only conditional; bill for specific performance 
refused. — Crossley v. Maycock, L. R. 18 Eq. 180. 

2. A leasehold was put up for auction with a condition that the abstract ot 
title should begin with an indenture of underlease to B. from A., and that it 
should form no objection to the title that said indenture was an underlease, and 
that no requisition or inquiry should be made respecting the title of A. or his 


superior landlord, or A.’s right to grant such underlease. A. had mortgaged 


the premises previous to said underlease. Held, that the purchaser at the auc- 


tion was not bound to complete the purchase. — Waddell v. Wolfe, L. R.9 Q. B. 
515. 


Warrant or Atrorney.— See JUDGMENT, 2. 
Waste. — See Timner. 


Way. —Sce Easement; Principat anp AGENT, 2. 


Wu. 


1, A testatrix wrote her will on a sheet of paper which contained an attesta- 
tion clause on each page. The testatrix inserted her name in cach attestation 
clause, and two witnesses signed at the end of the first page only. It appeared 
that the witnesses signed before the testatrix signed the second page, but after 
she signed the first page. eld, that the will was not properly executed. — Jn 
the Goods of Dilkes, L. R. 3 P. & D. 164. 

2. A will was written upon ten sheets of paper, and nine sheets were signed 
by the initials of the testator and the names of three witnesses, but the tenth 
sheet was signed by the full name of the testator and of one witness only. Teld, 
that the will was not properly executed. — Phipps v. Hale, L. R. 3 P. & D. 166. 

3. A witness attempted to write his name opposite that of the testator ina 
will, but, after writing his Christian name, was unable to complete his signature 
through weakness. A second witness signed his name. Subsequently the tes- 
tator again signed his name in presence of said second witness and of a third 
witness. The second witness traced his former signature with a dry pen, and the 
third witness signed his name. J/eld, that the will was not properly attested by 
two witnesses. — In the Goods of Maddock, L. R. 3 P. & D. 169. 

4. A testatrix signed her will in presence of a witness, and after her signa- 
ture a second witness entered the room. A person who had brought said wit- 
nesses at the request of the deceased, then requested the second witness to sign 
his name under the signature of the testatrix. Thereupon both witnesses signed 
the will. Held, that the testatrix had acknowledged her signature in the presence 
of said witnesses. — Inglesant v. Inglesant, L. R. 3 P. & D. 172. 

5. The court has no jurisdiction to grant probate of a will relating wholly to 
real property. — In the Goods of Bootle, 1. R. 3 P. & D. 177. 

6. A married woman made a will under a power in her marriage settlement, 
whereby she appointed all her real and personal estate to her husband. She 
made a subsequent will whereby, after reciting said power, she devised a free- 
hold to E., and bequeathed certain specific legacies. She then added, “ I revoke 
all former wills by me heretofore made.” ‘The latter will left certain household 
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furniture undisposed of. J/eld, that the former will was revoked. — In the Goods 
of Eustace, L. R. 3 P. & D. 183. 
See Leaacy. 
Witness. — See WiLL. 


Worps. 


** At and from.” — See Insurance, 5. 
At Owner's Risk.” — See Carrier. 
** Place.” — See Piace. 
“ Proceed to Sea.” — See PiroraGe. 
Restraint of Princes.” — See Insurance, 2. 
Timber.” — See TimBer. 
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SELECTED DIGEST OF STATE REPORTS. 


{For the present number of the Digest, selections have been made from the 
following volumes of State Reports: 46 and 47 California; 23 Grattan (Vir- 
ginia) ; 61 and 62 Illinois; 43 Indiana; 35 Iowa; 27 Michigan; 55 New York; 
70 North Carolina; 23 Ohio State; 73 Pennsylvania State; and 7 Vroom (New 
Jersey Law) ; also from 18 Wallace (Supreme Court of the United States).] 


ACCIDENT. 
A deed of conveyance duly executed was lost before it was recorded. Held, 
that the grantee might maintain a bill in equity against the grantor to compel 
the execution of a new deed. — Conlin v. Ryan, 47 Cal. 71. 


Accomp.ice. — See EvipEncE, 2. 
Accorp aNnp SaTisraction. — See Girt. 


ACKNOWLEDGMENT. 


A chattel mortgage was acknowledged before one of the mortgagees, who 
was the only justice of the peace in the township. Held, that the mortgage was 
void. — Hammers v. Dole, 61 Ill. 307. 

See War, 2. 

Act or Gop. 

A bond was given by the charterers of a vessel, conditioned to return her at a 
certain time in good order. The vessel was lost by the act of God. Held, that 
the obligors were liable on their bond. (Suexpon, J., dissenting.) — Steele v. 
Buck, 61 Ill. 343. 

See Proxniate Cause. 

AcTION. 

1, Certain health officers of a city asked a passer-by to help them to remove 
a coffin from a house, which he did, not knowing that the coffin contained the 
body of a person who had died of small-pox. He caught the disease, and 
communicated it to his children, who died of it. Held, that he had no cause of 
action against the city. — Ogg v. Lansing, 35 Iowa, 495. 

2. Legal and equitable claims may be united in one action in a Territorial 
court, where the law of the Territory allows such a practice. (Overruling 
former decisions; Currrorp, Davis, and Strona, JJ., dissenting.) — Horn- 
buckle v. Toombs, 18 Wall. 648. 

See Assumpsir; Cureck; Conruict or Laws; ConstiturionaL Law, 
State, 2; Esectment; Contract, 3, 4; Lic—ensze; MasTER aND 
Servant; Partyersuip, 1, 3; Watercourse. 


ADMINISTRATION. — See Executor. 
Apmrratty. — See JurispictTion, 2. 
Acrent. — See Action, 1; Deep, 2; Fravup. 
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Arper by Verpict. — See InpictMeNT; INDORSEMENT; LaRrcENY. 


AMENDMENT. 

Assumpsit on the common counts. After the action had depended niue 
years, the plaintiffs moved to amend by declaring on a special contract, the 
remedy on which was then barred by the Statute of Limitations, but was not so 
barred when the original action was bought. JJeld, that the amendment was not 
allowable. — Gorman v. Judge of Newaygo Circuit, 27 Mich. 138. 


AppraL. — See Contempt. 


ARBITRATION. 

A. and B. submitted a dispute to arbitration. The award was in favor of 
A., who brought an action thereon, and recovered judgment against b., who 
thereupon filed his bill to enjoin the collection of the judgment, on the ground 
that no notice was given of the hearing before the arbitrator. eld, that as this 
objection must have been known to B., when the action at law was brought, he 
ought to have set it up then, and that equity would not relieve him. — Hubbard 
v. Hubbard, 61 Ill. 228. 


Arrest. — See Fraup; Orricer, 2. 
AssauLt. — See Battery. 
AssEssMENT. — See Tax, 1, 2. 
AssIGNEE. — See Bankruptcy, 3; Conriict or Laws. 


ASSUMPSIT. 

Defendants, having bought bonds by direction of A., afterwards delivered the 
bonds to B., who claimed title thereto. /eld, that they were not liable to A.’s 
administrator in an action for money had and received. — Barnum v. Stone, 27 
Mich. 332. 

ATTACHMENT. — See Estorpet, 1, 2; AtTTacuMENT ; JuRISDIC- 
TION, 2. 


ATTORNEY AND COUNSEL. 

An attorney employed to bring an action recovered judgment therein, and 
caused land to be taken on execution and sold in satisfaction of the judgment. 
The sheriff's deed was by his direction made out to bis client, but was retained 
by hims¢lf as security for his fees, which the client refused to pay. Five years 
after the land was sold for taxes, and bought by the attorney. eld, that such 
purchase was lawful, and that the client could not bave it set aside, the relation 
of attorney and client being at an end. — Baker v. Davis, 35 Iowa, 184. 

See ConstiTuTIONAL Law, Strate, 4; Maxicious Prosecution. 


Awarp. — See ARBITRATION. 
Bank. — See Contract, 2. 


BankRUPTCY. 


1. Goods were consigned to a commission merchant for sale, the proceeds, 
deducting commissions, to be remitted to the consignor. Held, that the amount 
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so due to the consignor was a debt created by the consignee while acting in a 
fiduciary character, within the meaning of the Bankrupt Act, and therefore that 
the consignee’s discharge in bankruptcy was no bar to an action to recover it, 
— Treadwell vy. Holloway, 46 Cal. 547. 

2. A chattel mortgage was made by an insolvent, known to the mortgagee 
to be such, and who afterwards, within three months, became bankrupt. Held, 
that the mortgagee could hold the property, in the absence of further proof that 
he had reasonable cause to believe in the mortgagor’s intent to defraud the 
Bankrupt Act. — Bentley v. Wells, 61 Il. 59. 

3. An action by a bankrupt’s assignee, to recover property alleged to have 
been transferred by the bankrupt in fraud of the Bankrupt Act, is not a penal 
action, and is within the jurisdiction of a state court. — Cook v. Whipple, 55 
N. Y. 150. 

4. A debtor imprisoned on civil process, was released, according to law, on 
giving a bond conditioned to surrender himself to the sheriff in case he should 
be refused his discharge under the state insolvent law. In debt on the bond, 
assigning as a breach a failure to surrender, held, that whether or not the state 
insolvent law was suspended by the United States Bankrupt Act, the bond 
remained in force. — Steelman y. Maitiz, 7 Vroom, 344. 

5. An insurance company which held the joint note of A. and B., received in 
the course of business, had insured B. and C. against loss by fire. The prop- 
erty insured being destroyed, and the company being bankrupt, held, that B. 
could not, even with C.’s assent, set off his claim on the insurers against his lia- 
bility to them on the note. — Gray v. Rollo, 18 Wall. 629. 

See Conruict or Laws; Parties. 


Battery. 


Beating a horse while driven by A., held, not indictable as an assault and 
battery on A. — Kirland v. The State, 43 Ind. 146. 


BetrerMENT. — See Tax, 2. 


Bitts Notes. 


A note was made in Michigan, payable in Canada, ‘‘ in Canada currency.” 
Held, that it was payable in money, and therefore negotiable. — Black v. Ward, 
27 Mich. 191. 

See Bankruptcy, 5; Conriict or Laws; DamaGes, 2; ForBEARANCE; 
Guaranty; Contract, 1, 2,5; Limrrations, Statute or, 1; Par- 
virs; Surety; Usury, 2; War, 1. 


Bona Five Pourcnaser. 

Defendants bought and paid for goods which the seller did not at the time 
own, or have any evidence of owning. Three days after, he obtained from 
plaintiffs, by fraudulent representations, goods which he delivered to defendants 
in performance of his contract. Held, that defendants could not hold the goods 
against plaintiffs. — Barnard v. Campbell, 55 N. Y. 456. 


Bonp. —See Act or Gop; Bankruptcy, 4; ConrEpERATE Money; Deep, 2. 
Breacu or Promise. — See Evipence, 5. 
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Broker. — See ILtEGaL Contract, 3, 4. 


Burpen oF Proor. 

When by statute the signature of any instrument sued on is to be deemed 
genuine and admitted, unless the defendant deny it under oath, held, that a 
defendant who had denied his signature by answer not under oath might intro- 
duce evidence to disprove it, but that the burden of proof was on him. — San- 
key v. rump, 35 Iowa, 267. 


BurGiary. 

Indictment for burglary, charging that the prisoners broke and entered into 
ahouse. The jury were instructed that they might convict if they found that 
the prisoners broke out of the house, however they got in. Held, error. — 
State v. McPherson, 70 N. C. 239. 


By-Law. — See SusscripTion. 


CANCELLATION. 

A testator, after the execution of his will, struck out of it the name of A., 
and substituted that of B. as a devisee ; but the will as altered was not repub- 
lished nor newly attested. Held, that the original devise to A. continued in 
force. — Wolf v. Bollinger, 62 Ill. 368. 


CaRRIErR. 


An agreement by a railroad company to carry goods for certain persons at a 
cheaper rate than they would carry under the same conditions for others, held, 


illegal at common law. — Messenger v. Pennsylvania R.R. Co., 7 Vroom, 407. 
See License ; NeGLiGENcE, 1, 3; Proxmmate Cause. 


CertiFIcaTE.— See EvipENcE, 4. 


Cuanity. 


A beneficial society, whose benefits are confined to its contributing members, 
is not a charity. — Swift v. Easton Beneficial Society, 73 Penn. St. 362. 


Cuarter. — See ConstituTionat Law, 7. 
Cuatre, MortGcace. — See Bankruptcy, 2; Lien. 
Curat. — See SLANDER. 


Cneck. 

A bank paid a check on which the indorsement of the payee was forged, and 
deducted the amount paid from the drawer’s account. The payee having after- 
wards got possession of the check and presented it, held, that he might sue the 
bank for a refusal to pay it to him. — Seventh National Bank vy. Cook, 73 Penn. 
St. 483. 

Cuurcn. 

Two congregations built a church for joint use in divine service; against the 
protest of one and the articles of association, the other introduced a Sunday 
school into the church. Held, that the latter congregation should be restrained 
by injunction. — Gass’ Appeal, 73 Penn. St. 39. 
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ConreperatE Money. 

A citizen of Virginia, who died in 1862, directed by his will, made in April, 
1861, that his executor should sell to S. certain land for a fixed price, if she were 
willing to take it at that price. §. agreed to do so, and in January, 1863, gave 
her bond for the amount. J/eld, that the bond was not to be considered as in- 
tended to be paid in Confederate money. — Gregory vy. Winston, 23 Gratt. 102. 


Coxriict or Laws. 

A man who had been a resident of Canada was adjudged insolvent by a court 
of that country. Before such adjudication he went into Michigan, and after the 
adjudication, still remaining there, he sold property in his hands, and took a 
promissory note in payment; after which he returned to “Canada (leaving the 
note behind him in Michigan), and submitted to the jurisdiction of the court of 
insolvency. eld, that his assignee, appointed by that court, could maintain no 
action in Michigan to recover the note. — Wood v. Parsons, 27 Mich. 159. 

See Foreign JupGMenrt. 


ConsiDERATION. — See ILLEGAL Contract, 1; Usury. 


ConsTITUTIONAL Law. 


1. A statute provided that an officer selling personal property on execution, 
should, if required by the debtor, sell on a credit of twelve months. eld, that 
the statute did not violate the Constitution either of the United States, as im- 
pairing the obligation of contracts, or of the state, as being a “ stay law.” — Gar- 
land v. Brown, 23 Gratt. 173. 

2. A state statute forbade the sale of goods by sample without a license, by 


any person not a ‘resident merchant, mechanic, or manufacturer.” Jedd, that 
the statute was not a discrimination in favor of citizens of the state, as a man 
might be a resident merchant and not a resident citizen, or vice versa; and there- 
fore that the statute was constitutional. — Speer v. Zhe Commonwealth, 23 Gratt. 
935. 

3. A state statute providing that any person taking a written obligation the 
consideration whereof is a patent-right, shall, before such obligation is signed by 
the maker, insert therein the words ** given for a patent-right,” held, unconstitu- 
tional, as interfering with the exclusive power of Congress to regulate patents. 
— Llelm v. First National Bank of Huntington, 43 Ind. 167. 

4. A state statute requiring foreign insurance companies, as a condition of 
doing business within the state, to agree not to remove into the United States 
courts any action brought against them in a state court, held, constitutional. — 
New York Life Ins. Co. v. Best, 23 Ohio St. 105. [But this point is now settled 
the other way, by the judgment of the Supreme Court of the United States, Nov. 
9, 1874, in the case of Home Ins. Co. v. Morse, reversing the judgment of the 
Supreme Court of Wisconsin, 30 Wis. 496; 8 Am. Law Rev. 119.] 

5. The property of the Union Pacific Railroad Company, a corporation 
chartered by Congress, and having certain special privileges from and liabilities 
to the United States, is taxable by a state. (Fieip, Braptey, and Hunt, JJ., 
dissenting.) — Union Pacific R.R. Co. vy. Peniston, 18 Wall. 5. 

6. A state statute regulating the sale of intoxicating liquors is not affected by 
the Fourteenth Amendment to the Constitution of the United States. — Barte- 
meyer v. Lowa, 18 Wall. 129. 
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7. The legislature of a state established a corporation, by charter providing 
for the payment of a certain tax to the state by the corporation. J/eld, that a 
subsequent statute imposing a further tax on the corporation was constitutional. 
— Minot v. Phil., Wilm. & Balt. R.M. Co., 18 Wall. 206. 

8. A state statute laid a tax on the net earnings of railroad companies doing 
business in the state; provided that any such company whose line lay partly in 
another state should be taxable only on such part of their earnings as would be 
in that proportion to their whole earnings which the length of the road within 
the state should bear to the whole length of the road. Held, constitutional. 
— 1b. 

See Evipence, 10. 

ConstituTionaL Law, State. 


1. Where the Constitution requires taxation to be equal and uniform, a 
statute authorizing local authorities to remit certain taxes within their district is 
unconstitutional. — Wilson v. Sutter County, 47 Cal. 91. 

2. Commissioners, under legislative authority, altered the channel of a river 
to preserve a city from inundation ; and the water so turned washed away private 
land. eld, that this was not a taking of the land for public use, and that the 
land-owner could recover no compensation. — Green v. Swift, 47 Cal. 536. 

3. Where the Constitution provided that ‘‘no issue of fact shall be tried 
before the Supreme Court,” eld, that that court was prohibited from trying 
questions of fact raised by exceptions to a report or otherwise, and not merely 
such as were strictly put in issue by the pleadings. (Ropman, J., dissenting.) 
— Keener v. Finger, 70 N. C. 35. 

4. The judge at a capital trial restricted the prisoner's counsel to an hour 
and a half for his argument. J/eld, no violation of the prisoner’s constitutional 
right ‘to have counsel for his defence.” (Bynum, J., dissenting.) — Séate v. 
Collins, 70 N. C. 241. 

5. The Constitution of Ohio does not require religious instruction in the pub- 
lic schools of the state. — Board of Education of Cincinnati vy. Minor, 23 Ohio 
St. 211. 

See ConstrrutTionaL Law, 1; Tax, 1. 


ConTEMPT. 


A man was fined for contempt in disobeying an order which the court had no 
jurisdiction to make. Held, that an appeal lay from the sentence for contempt. 
— People v. O'Neil, 47 Cal. 109. 


Contract.—See Act or Gop; Carrier; DamaGces, 1; Forbearance; 
Fraups, Stature or; Contract; License; Marriep Woman; 
Master aNv Servant; Penat Action; Susscrirtion ; Surety; Usury. 

Contrisutory — See NeGuiGence, 1, 2, 3. 
Conversion. — See EMBEZZLEMENT. 


Corporation. 
1. Action against defendants as ‘* a common carrier, doing business under the 
style and firm name of the Adams Express Company.” Plea: general denial. 
Held, (1) that there was a sufficient allegation that defendants were a corpora- 


| 
| 
} 
} 
| 

XUM 


808 SELECTED DIGEST OF STATE REPORTS. 


tion, and not a partnership; (2) that the answer admitted such corporate exist. 
ence, and therefore that the plaintiff was not bound to introduce any evidence of 
it at the trial. — Adams Express Co. v. Hill, 43 Ind. 157. 

2. By the charter of a corporation it was authorized to increase its capital 
stock at pleasure ; and all the corporate powers of the corporation were vested in 
a board of directors. Held, that the directors could not increase the capital 
without the assent of the stockholders. — [Chicago City] Railway Co. v. Aller- 
ton, 18 Wall. 233. 


See Constitutionat Law, 4, 5, 7,8; Quo Warranro; Susscrirrion; 
Tax, 1. 
Costs. —See Homestrap; Parpon. 
Crimmnat Law. —See Barrery; ConstiruTionaL Law, State, 
4; Empezz-emest; Evivence, 2, 6, 7; Homesteap; LNpIcTMENT; Juris- 
DICTION, 1; JupGMENT; Larceny; Parpon; ReEcervina. 


DAMAGEs. 


1. Action on an agreement by defendant to support plaintiff during life. 
Held, that plaintiff might recover the prospective expense of future support 
during life. — Schell v. Plumb, 55 N.Y. 592. 

2. A note was given payable Jan. 1, 1866, in Confederate money, for the 
hire of slaves in 1865. In an action on the note, eld, that the maker was bound 
to pay the value of the hire of the slaves for the term, with interest from Jan. 
1, 1866. — Dowd v. N. C. R.R. Co., 70 N. C. 468. 

See Evipence, 5. 


Dest. —See Penat ACTION. 


Deep. 

1, A. conveyed to B. the land *‘ described in and conveyed by” a previous 
deed from C. to A. The land described in that deed did not pass by it, C. 
having no title; but A. acquired a title to it from the owner, before making his 
deed to B. Held, that it passed by the deed to B. — Central Pacific R.R. Co. 
v. Beal, 47 Cal. 151. 

2. A bond having a blank left for the name of the obligee was signed by A. 
and B., and left in B.’s hands to raise money on. It was intended that the 
money should be procured from C.; but B. was not instructed not to procure it 
elsewhere. He got the money from D., inserted D.’s name in the blank, and 
delivered the bond to him. J/eld, that A. was not liable on the bond. — Preston 
v. Hull, 23 Gratt. 600. 

See AccipENT; ACKNOWLEDGMENT; EaseMENT; Estorret, 1; Huspanp 
anp Wire, 1, 2. 

‘Detivery.— See anp Wire, 2. 
Demanp. —See Empezz_eMent. 


DEvIsE. 
1. A testator dying in Virginia in 1856, by will gave his slaves and their 
increase to his wife for life, remainder to his daughter for life, and directed that 
they should, after his daughter's death, be set free, and that there should be 
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paid to them the proceeds of a fund set apart by the will to be accumulated for 
that purpose. The wife kept possession of the slaves till after the war, when 
they left her. She died in 1868, whereupon the persons who had been the testa- 
tor’s slaves filed a bill against her administratrix and the testator’s daughter to 
recover the fund set apart by the will. Z/eld, that they were not entitled to it. 
— Johns v. Scott, 23 Gratt. 704. 

2. Devise of a house ‘in charge of A., for the benefit of B., to be used, 
principal and interest, if needed, and, if any remains after his death, it is to be- 
come the property of C.” Jield, that A. did not take a fee. — Dillin v. Wright, 
73 Penn. St. 177. 

See CaNnCELLATION; ELectTion; EvipeNnce, 1; ForeiGN JUDGMENT, 1. 


Director. — See Corporation, 2. 
Discuarce. —See Bankruptcy, 1. 
Divorce. — See ForeiGN JUDGMENT, 2. 


Dower. 


A wife joined in her husband's deed to release dower. The deed was after- 
wards set aside, as in fraud of rights acquired under a previous contract to sell 
the same land. Held, that dower was not barred. — Ridgway v. Masting, 23 
Ohio St. 294. 


Durpuicity. — See INDICTMENT. 
Dyine Deciarations. — See Evipence, 7. 


EASEMENT. 


Plaintiff granted by deed to defendants the right of way over his land for all 
purposes connected with the construction, use, and occupation of their railway. 
Held, that defendants had the right to dig a well on the land covered by the 
deed, and use the water supplied by percolation for their railway, though the 
supply of water from a spring on plaintiff's adjacent land was thereby diminished. 
— Hougan v. Milwaukee & St. Paul Ry. Co., 35 Iowa, 558, 

See WATERCOURSE. 


EJECTMENT. 
A railroad company took land belonging to a private person without tendering 

compensation. eld, that the owner might maintain ejectment against the com- 

pany, and was not confined to the statutory remedy for the assessment of dam- 

ages. — Daniels v. Chicago & N. W. R.R. Co., 35 Iowa, 129. 

See Verpicr. 


ELEcTION. 

A man devised two-thirds of certain land to one of his sons, afterwards made 
a mortgage of the whole of the land to the same son as security for a debt due, 
and died, leaving the mortgagee and others his heirs. The mortgagee brought 
a suit to foreclose against the other heirs, but afterwards abandoned it. Held, 
that this was not an election to take under the mortgage and against the will, 
nor an estoppel to claim as devisee. — Winship v. Winship, 43 Ind. 291. 

VOL. Ix. 21 
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EMBEZZLEMENT. 

’ By statute of Illinois, any commission merchant who converts to his own use 
the proceeds of goods consigned to him for sale, and, ** on demand of the con- 
signor,” fails to deliver over the proceeds, is guilty of misdemeanor. In a prose 
cution under this act, the prosecutor testified that he called on the prisoner, who 
said, ‘I know what you have come for, but cannot pay you any thing now.” 
Held, that the statute, being penal, should be construed strictly, and that the 
evidence did not show a suflicient demand. — Wright vy. The People, 61 Ill. 382. 


Equity. —See AccipentT; Arsitration; Cuurcn; Husspanp anp Wire, 2; 
INJUNCTION; MisTAKE. 


Escape. —See EvipEnce, 2. 


1. A. conveyed land to B. by deed which was not recorded, and afterwards, 
having conveyed the same land for valuable consideration to C., attached it in a 
suit against B. Held, that A. was estopped as against C to aver that the land 
belonged to B., even though C. had notice, when he took his deed, of the prior 
conveyance to B. — Needham v. Clary, 62 Ill. 344. 

2. Defendant was surety for a debt due from A. to plaintiff. Plaintiff sued 
A., attached his goods, recovered judgment, and sold the goods at private sale, 
with defendant’s assent. The amount so realized not being equal to the debt, 
plaintiff sued defendant for the balance. Held, that defendant was estopped to 
object that the goods attached ought by law to have been sold at public sale. — 
Maquoteka vy. Willey, 35 Iowa, 323. 

See 


EvivENce, 


1. By statute of California, a testator’s child unprovided for by the will, 
unless the omission appears intentional, takes as in case of intestacy. A tes- 
tator devised his lands to persons whom he described in the will as his wife and 
children, against whom ejectment was brought by a child not provided for by 
the will, who claimed to recover the whole property, on the ground that the 
devisees were not in fact the testator’s wife and children, and were therefore 
entitled to no part of the estate, when distributed as in case of intestacy. 
Held, that the testator’s declaration in his will that the devisees were his wife 
and children was competent, and, in the absence of evidence to the contrary, 
conclusive evidence that they were such in fact.— Pearson v. Pearson, 46 
Cal. 609. 

2. The prisoner and J. S. were jointly indicted for robbery. Held, that 
evidence of an attempt by J. 8. to escape, while being taken to jail with the 
prisoner after they had been arrested together, was inadmissible against the 
prisoner. (Wattace, C. J., dissenting.) — People v. Stanley, 47 Cal. 113. 

3. The transcript of a short-hand report of a witness’s testimony at a former 
trial, is inadmissible to contradict the witness. — Phares v. Barber, 61 Ill. 273. 

4. Onan issue whether a man was enlisted into the United States army, 
held, that the certificate of a person acting as an officer in the army was inad- 
missible in evidence, without proof by certificate from the War Department that 
he was an officer. — Harbers v. Tribby, 62 Ill. 56. 
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5. In an action for breach of promise of marriage, evidence of seduction 
of the plaintiff by the defendant is admissible in aggravation of damages. — 
Sheahan v. Barry, 27 Mich. 217. 

6. In a ‘criminal trial, evidence that the prisoner when charged with the 
offence, made no answer, is admissible. — Kelley v. The People, 55 N. Y. 565. 

7. A man was found dead in a road about three hundred yards from his 
house, with marks of violence. His wife was found in the house (which appeared 
to have been robbed), the same day, with wounds of which she afterwards died. 
Held, that her dying declarations were not evidence against a prisoner on trial 
for the murder of her husband. — Brown v. The Commonwealih, 73 Penn. St. 

8. In an action for slander, the defendant put in a plea of justification, and 
afterwards withdrew it; on a second trial he testified that he had not said that 
the words were true. Held, that the withdrawn plea was not admissible to con- 
tradict this statement. — McCue v. Ferguson, 73 Penn. St. 333. 

9. The record of a will, and the affidavit of the subscribing witnesses, made 
at the time of probate, as to the due execution of the will, being offered in evi- 
dence, held, that evidence of statements made by one of the witnesses, contra- 
dictory to the affidavit, was admissible. — Ofterson v. Hofford, 7 Vroom, 129. 

10. By statute of New Jersey, non-residents taking oysters in the waters of 
that state are liable to seizure of their vessels and forfeiture thereof, on convic- 
tion before two justices of the county in which the seizure is made. The record 
of a conviction by two justices of M. county, under this act, offered in evidence 
at the trial of an action in New York, recited that the seizure was made in M. 


county. Held, that evidence was admissible to prove that it was not in fact 
made there, so that the justices had no jurisdiction. — Thompson v. W hitman, 18 
Wall. 457. 


See BurpEN oF Proor; EmMBezzLeMeENT; PresuMPTION; RECEIVING. 


Execution. — See ConstirutionaL Law, 1; Exemprion; Homesteab. 
EXECUTOR AND ADMINISTRATOR. — See ASsUMPsIT; ParTNERSHIP, 3. 


EXEMPTION. 

A statute exempted from levy on execution one horse not exceeding $100 in 
value, in addition to the property already exempt by law; which included, be- 
sides certain specified things, ** $60 of other property, to be selected by the 
debtor.” Held, that under these two acts a debtor might hold exempt a horse 
not exceeding $160 in value. — Good v. Fogg, 61 Ill. 449. 

See Homesreap. 


Frio pe se. —See Insurance (Lire). 
Fine. — See Homestrap. 


ForBEARANCE. 

The maker of an overdue promissory note paid, and the holder received, the 
interest due on the note, and also interest at an increased rate for three months 
in advance. Held, that an agreement by the holder to forbear to sue the maker 
for three months was implied by law. — Hamilton v. Winterrowd, 43 Ind. 393. 
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Forciste Entry. — See Lease ; PARTNERSHIP. 
Foreciosure. — See Money; Morteace. 


Foreign ATTACHMENT. 

A foreign insurance company deposited, as required by statute, certain 
securities with the state treasurer, to be returned by him when the company 
should cease to do business in the state, and should have satisfied its liabilities to 
citizens thereof. ‘The company having wound up its affairs, held, that it was 
entitled to receive back the securities so deposited, and that the treasurer was 
not chargeable as garnishee of the company, in respect of them, at the suit of a 
foreign creditor. — Rolle v. Andes Ins. Co., 23 Gratt. 509. 


JupGMENT. 

1. A citizen of New York devised property, including land in Virginia, to 
the people of the United States upon certain trusts, and, if the United States 
should refuse to accept the devise, then to the State of Virginia, upon the same 
trusts. In a suit brought-in New York to administer the estate, in which the 
United States appeared as a party, the devise in trust was declared void. Ina 
suit brought in Virginia by the heirs of the testator, to recover the land in that 
state, the State was made a party. Held, that, though it had not been a party 
to the suit in New York, the decree there made was conclusive against its right. 
— Commonwealth v. Levy, 23 Gratt. 21. 

2. Awife obtained in Minnesota, on notice given by publication, a decree of 
divorce, and awarding to her the custody of her child. On habeas corpus in 


Towa, held, that this decree was conclusive evidence of the mother’s right to cus- 
tody of the child. — Wakefield v. Ives, 35 Iowa, 238. 
See Conriict or Laws; Evipence, 10. 


Forcrery. — See CHECK, 


Fravup. 

Action to recover for goods which plaintiff had been induced to sell through 
the fraudulent representations of defendant’s agent, of which defendant had 
personally no notice. Held, that defendant was not ‘ guilty of a fraud in 
contracting the debt,” within the meaning of a statute restricting arrest on 
mesne process to cases where the defendant was so guilty. (Grover, J., dis- 
senting.) — Hathaway v. Johnson, 55 N. Y. 93. 

See Bona Five Purcuaser. 


Fraups, STATUTE OF. 

1. A verbal contract for the repayment of money lent, when nut-bearing 
trees about to be planted on the borrower's farm should yield an income sufli- 
cient for that purpose, over and above paying the expenses of the farm and of 
the borrower's family, held, void by the Statute, as an agreement not to be per- 
formed within a year. — Swift v. Swift, 46 Cal. 266. 

2. It was verbally agreed between plaintiff and defe dants that plaintiff 
should exchange land of his own for land owned by a third person, and convey 
the land so procured by him to defendants, who were to pay a certain price for 
it. Plaintiff made the exchange, and tendered to defendants a conveyance of the 
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land. Held, that the contract between plaintiff and defendants was within the 
Statute, that there was no such part performance as to take it out, and that plain- 
tiff could maintain no action for the price agreed on. — Sands v. Thompson, 43 
Ind. 18. 

3. A city council voted that their proceedings, and the city advertising, should 
be published for three years in a certain paper, at Current rates. The vote was 
entered on the records of the council, and signed by their clerk; and the pub- 
lisher thereby designated accepted the contract, and did the work. Held, that 
such record was a sufficient memorandum to take the contract out of the Statute. 
(Grover and Rapatio, JJ., dissenting.) — Argus Company v. Albany, 55 
N.Y. 495. 

4. A sale of standing timber, by the owner of the freehold, held, within the 
Statute, as a sale of an interest in lands. — Slocum v. Seymour, 7 Vroom, 138. 

5. So of a sale of sand to be taken out of a pit. — O'Donnell v. Brehen, ib. 
257. 

GaRNISHMENT. — See ForEIGN ATTACHMENT. 


Girt. 


In an action to recover the balance of an account, the defendant proved that 
the plaintiff had received from him one dollar, and balanced the account by an 
entry, ‘* Gift to balance account,” and given him a receipt for one dollar in full 
to balance all book accounts. Held, that this transaction, though not good as 
an accord and satisfaction, was good as a gift, and that the plaintiff could not 


recover. — Gray v. Barton, 55 N. Y. 68. 


GuaRANTY. 
A. made a promissory note, not negotiable, to B., payable one day from 
date. Three years afterwards, C. indorsed on the note, *‘ Pay the within to 


D.” Held, that C. was not liable, either as indorser or guarantor. — Crawford 
vy. Lytle, 70 N. C. 385. 


Haseas Corpus. See JuDGMENT. 


HomeEsteap. 

A homestead exemption law held to protect the homestead from sale to sat- 
isfy a judgment for a fine and costs in a criminal prosecution. — Loomis v. Ger- 
son, 62 Ill. 11. 

WIFE. 


1. Where by statute all property acquired by a married woman is to be her 
sole and separate property, and be held, owned, possessed, and enjoyed by her 
as if she were sole, and not subject to the control of her husband, held, that a 
married wc man could not convey real estate by her separate deed (overruling 
former decisions). — Bressler v. Kent, 61 Ill. 426. 

2. A husband, having enlisted in the army, conveyed land to his wife for 
nominal consideration, that she might dispose of it for the benefit of herself and 
family in case he should not return. The deed of conveyance was recorded. 
The wife knew that it was to be made, but never saw it till after her husband 
was killed in battle, when she found it among his papers, and thereupon entered 
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into possession of the land, and sold it. Held, (1) that there was a sufficient 
delivery of the deed; (2) that it was valid in equity, though not at law, against 
the husband’s heirs. (Lawrence, C. J.. Wacker and McA uister, JJ., dis- 
senting.) — Dale vy. Lincoln, 62 Ill. 22. 


Contract. 


1. Promissory notes given in consideration of a promise by the payees to 
petition a court to mitigate the sentence imposed on a prisoner convicted of rob- 
bing them, who was a relative of the makers, held, not enforceable by the payees 
against the makers. — Buck y. First National Bank of Paw Paw, 27 Mich. 293. 

2. A national bank made a loan larger than the law allowed; partial pay- 
ments were made, and a note given for the balance, which was a sum within 
the legal limit. In an action on the note, held, that the illegality of the original 
loan was no defence. — Allen y. First National Bank of Xenia, 23 Ohio St. 97. 

3. A broker who has not taken out a license as required by act of Congress, 
cannot sue in a state court for his commissions. — Holt vy. Green, 73 Penn. St. 
198. 

4. A broker procured a customer for another broker, with the understanding 
that the latter should charge for the procuring a loan of money at a rate pro- 
hibited by statute, and that such commissions should be divided. Held, that 
the former broker could not sue the latter, to whom such commissions had been 
paid by the customer, for his stipulated share of them. — Gregory v. Wilson, 
7 Vroom, 315. 

5. A collector of taxes received, in payment of taxes, bills of exchange, in- 
stead of money, which the law required. Held, that such illegality was no bar 
to his recovery on the bills against the acceptor. — Miltenberger v. Cooke, 18 
Wall. 421. 

See Carrier; Usury. © 


Imp.trep Contract.— See FORBEARANCE. 
ImpossisLe Contract. —See Act or Gop. 


INDICTMENT. 


Indictment for larceny of ** one hundred pounds of cotton of the goods of A., 
one hundred pounds of cotton of the goods of B.” Held, good after verdict. 
Semble, that it would have been bad on motion to quash, for duplicity and 
obscurity. — State v. Simons, 70 N. C. 336. 

See BurGiary; Larceny. 


INDORSEMENT. 

Action on a policy of insurance, made by defendants to A., who was not a 
party to the action, and having an indorsement signed ‘‘ B., Secretary,” whereby 
the loss was made payable to plaintiffs. The declaration set out the policy and 
indorsement, but contained no averment whatever as to the indorsement. Held, 
that it showed no right of action in plaintiffs, and was bad even after verdict. — 
Commercial Ins. Co. v. Treasury Bank, 61 Ill. 482. 

See Cueck; GUARANTY. 


Inrant. — See Parent. 
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InrorMaATION. —See Quo WarranTo. 


InguNcrION. 

A tenant agreed to pay as rent one-half of the crop of corn raised by him on 
the land leased. The tenant being in insolvent circumstances, and about to 
transfer the corn to other parties, held, that the landlord might have an injunc- 
tion to restrain such transfer. — Parker v. Garrison, 61 Ill. 250. 

See ARBITRATION ; CuuRCH. 


Insanity. —See Insurance (LirFr). 
InsoLveNcy. —See Bankruptcy, 4; Conriict or Laws. 


InsuraNcE (Fire). 


1. In the application for a policy of fire insurance, the assured stated that his 
stoves and pipes were well secured, and that he would engage to keep them so. 
After the policy was issued, the wife of the assured, intending to remove during 
the summer a stove, the pipe of which passed through the floor in an upper room, 
and thence into a chimney, took down the pipe in the upper room, and put a bed 
over the hole in the floor through which the pipe passed, but did not remove the 
stove and pipe below. A few days after, forgetting what she had done, she 
built a fire in the stove, which set fire to the bed, and burnt the house. Held, 
that the assured could recover on the policy. (Mitier, J., dissenting.) — 
Mickey v. Burlington Ins. Co., 35 Iowa, i74. 

2. Property was insured against fire by a policy exempting the insurers from 
liability “for damages occasioned by the explosion of a steam-boiler, or for 
damages by fire resulting from such englorinn, or explosions caused by gun- 
powder, gas, or other explosive substances.” Held, that the insurers were liable 
for damage by fire resulting from an explosion of gas. — Boatman’s F. & M. 
Ins. Co. v. Parker, 23 Ohio St. 85. 

See Bankruptcy, 5; [xporsEMENT. 


INSURANCE (LIFE). 

A policy of life insurance was conditioned to be void if the assured should 
die by his own hand. Held, that suicide of the assured while insane, if he was 
sane enough to understand what he was doing, though not sane enough to distin- 
guish between right and wrong, would avoid the policy. — Van Zandt v. Mutual 
Benefit Life Ins. Co., 55 N. Y. 169. 

See InporsEMENT. 

INTEREST. 

A judgment was entered when the legal rate of interest was six per cent. 
Held, that such rate was not to be increased after the passage of an act making 
seven per cent the legal rate. — Cox v. Marlatt, 7 Vroom, 389. 

See Forbearance; Usury; War, 1. 


Issuz. — See ConstituTionat Law, State, 3. 


JUDGMENT. 


A prisoner convicted of misdemeanor punishable by fine or imprisonment, was 
sentenced to fine and imprisonment. The fine was paid to the clerk of the court, 
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and by him paid over to the United States treasury; and the prisoner was 
committed to prison. Afterwards, at the same term, the court vacated the former 
judgment, and imposed a sentence of imprisonment without fine. Held, that 
the second sentence was void, and that the prisoner was entitled to his discharge 
by habeas corpus. (Ciurvorp and StronG, JJ., dissenting.) — Ex parte Lange, 
18 Wall. 163. 


See Conriict or Laws; Evipence, 10; Foreign JupGMent; 
Mistake; Parrnersuip, 2; Penat ACTION. 


JURISDICTION. 
1. Indictment on a statute for keeping a house of ill-fame. The structure 
complained of was a boat on the Mississippi River, between Illinois and Iowa, 
resting on the eastern shore of an island east of the main channel of the river, 
and near to the Illinois shore. Held, (1) that the courts of Iowa had jurisdiction ; 
2) that the boat was a house within the meaning of the statute. — State v 
Mullen, 35 Lowa, 199. 

2. By the Judiciary Act, ‘ civil suits,” in the courts of the United States, 
must be brought within the district where the defendant resides or is found at 
the time of serving the writ. Held, that this provision did not oust the District 
Court of the United States of jurisdiction over a suit in personam in admiralty, 
begun by the attachment of goods found within the district, belonging to a non- 
resident defendant. (Miter and Srrone, JJ., dissenting.) — Atkins v. Fibre 
Disintegrating Co., 18 Wall. 272. 

See Bankruptcy, 3; Conriict or Laws; ConstiruTionaL Law, 4; Con- 
STITUTIONAL Law, State, 3; Contempr; Evipence, 10; Misrake. 


JUSTICE OF THE Peace. — See ACKNOWLEDGMENT. 
Lacurs. — See ARBITRATION. 
LanDLorD anpD Tenant. — See Inguncrion; PartNersup, 1. 


LaRcENY. 
Indictment for larceny of bee-hives, bees, and honey, of the goods of S. 
Held, that it was to be presumed, after verdict, that the bees were reclaimed, 
and so the subject of larceny. — Harvey v. The Commonwealth, 23 Gratt. 941. 
See INDICTMENT. 
Lease. 

A lease of a hotel contained a covenant that the lessor should retain and 
occupy a room in it. Held, that this was not a reservation, and that the lessee, 
not the lessor, was the proper plaintiff in an action against a third person for a 
forcible entry into the room. — Polack v. Shafer, 46 Cal. 270. 

See License; PartNersuiP, 1. 


Tenper.— See Money. 


License. 

Declaration, for that whereas a railroad company issued to plaintiff a free pass 
for life, and afterwards leased their road to defendants, yet defendants would not 
carry plaintiff over the road without payment, to his damage, &c. Held, bad on 
demurrer, the pass being but a license, without consideration, revocable by the 
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company who issued it, and revoked by their lease to defendants. — Turner v. 
Richmond & Danville R.R. Co., 7) N.C. 1. 
See ILLeGaL Contract, 3; Parent. 


Lien. 


The owner of a factory demised it by perpetual lease containing a covenant 
that he should at all times, during the continuance of the tenancy, have a perfect 
lien, preferable to all liens, in the nature of a mortgage on the demised premises 
and the improvements thereon for the payment of dues under the lease. Held, 
that the lessor had a right to hold the machinery and utensils of the factory 
against attaching creditors of the lessee, and that the lease reserving the lien did 
not need to be recorded as a chattel mortgage. — Metcalfe v. Fosdick, 23 Ohio 
St. 114. 


LimitaTIons, STATUTE OF. 


1. A promissory note, payable twelve months after date, was given Feb. 
29, 1868. ‘The 28th and last day of February, 1869, was Sunday. eld, that 
the note was payable on the 27th, and that an action brought on it March 1, 1873, 
was barred by a four years’ Statute of Limitations. — Hibernia Bank v. O'Grady, 
47 Cal. 579. 

2. Where, by statute, actions must be brought within ten years from the ac- 
cruing of the cause of action, provided that any plaintiff who shall be absent 
from the United States when the cause of action accrues may sue within ten 
years after the disability is removed, held, that a foreign plaintiff, who had never 
been in the United States, was not barred by any lapse of time. — Erskine v. 
Messicar, 27 Mich. 84. 


3..A debt was due Oct. 6, 1862, and an action to recover it was brought 
Oct. 6, 1868. Held, not barred by the statute providing that actions should be 
brought within six years next after the cause of such action accrued, and not 
after. — Menges v. Frick, 73 Penn. St. 137. 

See AMENDMENT. 


Liquor Law. — See ConstitutTionat Law, 6. 


Maticious Prosecution. 

In an action for malicious prosecution, the defendant proved that he acted 
under advice of counsel, after disclosing to such counsel all the facts which he 
knew, or in the exercise of common prudence might have known, bearing on the 
guilt or innocence of the plaintiff. Held, a good defence. — Wicker v. Hotchkiss, 
62 Ill. 107. 


Marriep Woman. 


A married woman borrowed money, which, after her husband’s death, she prom- 
ised to repay. Held, that no action lay on such promise. — Maher v. Martin, 43 
Ind. 314. 

See Huspanp anp WIFE. 


MAsTER AND SERVANT. 


Plaintiff employed laborers to work on his farm, under written contracts 
whereby they were to receive part of the crop for their services. Held, that he 
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might maintain an action against defendant for inducing them to break their con- 
tracts. (Reapx, J., dissenting.) — Haskins v. Royster, 70 N. C. 601. 


Mercer. — See MortGace. 


On appeal in a suit to determine the validity of a will, the Court of Appeals made 
a decree establishing a part of the will: but by a mistake in printing the record 
for the consideration of the court, a devise actually made subject to a charge 
was made to read as an absolute devise, and was established as such by the 
court. Held, that another court, having original equity jurisdiction, might cor. 
rest the decree on the ground of mistake. — Byrne v. Edmonds, 23 Gratt. 200. 


Money. 


Bill to foreclose mortgages made before 1862. Defence, a tender, made in 
legal-tender notes, after the decision of Hepburn v. Griswold, 8 Wall. 603, 
and before that of Knox v. Lee, 12 Wall. 457. Held, that it was insufficient. 
— Harris v. Jex, 55 N. Y. 421. 

See Bitts anp Norrs; ConrepERATE Money. 


Money Hap anp Recreivep. — See AssumpsIrT. 


MortGaGe. 


A. and B., owning land, mortgaged it to C., to secure payment of their note. 
C. assigned the note and mortgage to D. as security for his own debt; after 
which A. made another mortgage to EB. on his share of the same land; and 
finally A. and B. conveyed the land to C., subject to the mortgage to E. On bill 


filed by E. to foreclose, held, that the mortgage to C. was not merged, and that 
he was entitled to be first paid to the full extent of that mortgage, and not 
merely to the extent of bis liability to D. (Waker, Scorr, and SHe.pon, JJ., 
dissenting.) — Fowler v. Fay, 62 Ill. 375. 

See ACKNOWLEDGMENT; Bankruprcy, 2; Erection; Lien; Money; 
Power; War, 3. 


Mortnuer. — See Parent. 
Monicipat Corporation. —See Action, 1; Fraups, Stature or, 3; Tax, 1, 
Murper. — See EvivEncg, 7. 
Name. — See Presumption. 
Nationa Bank. — See ItteGaL Contract, 2. 


NEGLIGENCE, 

1. A child four years old, with his brother twelve years old, were riding on 
the front platform of a street car. The conductor told them to go inside, but 
did not attempt to make them do so} and the younger child was thrown off by the 
jolting of the car, and injured. Held, that no negligence was imputable either 
. to him, or his brother, or his parents; and that he was entitled to recover against 
the railway company. — East Saginaw City Ry. Co. v. Bohn, 27 Mich. 503. 

2. A traveller approaching a railroad track did not stop before crossing it. 
Held, that this was negligence per se, and would bar his recovery for an injury 
by a passing train. — Pennsylvania R.R. Co. v. Beale, 73 Penn. St. 504. 
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3. A horse-car, in crossing the track of a steam railroad, was struck by a 
locomotive negligently driven. In an action by a passenger in the horse-car 
against the owners of the locomotive, held, that negligence in the driver of the 
horse-car was no defence. — Bennett v. New Jersey R.R. & Transp. Co., 7 
Vroom, 225. 

See Acrion, 1; Insurance (Fire), 1. 

NeGorias_e InstruMENts. — See Brits anp Nores. 
Norice. — See Estorret, 1. 


OFFIcEr. 

1. A sheriff sent in to the governor a written resignation of his office, which 
he afterwards withdrew, with the governor’s consent, and before the office was 
filled. Held, that the withdrawal was void, and the office vacant. — State v. 
Hawes, 43 Ind. 105. 

2. A reward being offered by the governor for the arrest of a criminal, a 
private person obtained from the sheriff a warrant and a special deputation to 
execute it, by virtue of which process he arrested and delivered up the criminal. 
Held, that he acted as a public officer, and was not entitled to the reward. — 
Malpass v. Caldwell, 70 N. C. 130. 

See ACKNOWLEDGMENT ; EviIDENCE, 4. 


Parpon. 

A criminal sentenced to pay a fine and costs received a pardon from the 
governor. Held, that he continued liable for the costs. — Estep v. Lacy, 35 
Iowa, 419. 

Parent. 

Trespass by a child to recover for injury suffered by defendant's placing her 
in a vehicle, from which she was thrown and injured by reason of the horse tak- 
ing fright. Plea: license by the mother to take the child. Held, bad, for not 
showing authority in the mother to give such license, the father being the person 
entitled by law to the custody of the child. — Pierce v. Millay, 62 Ill. 133. 

See Foreign JUDGMENT, 2. 


Parties, 

Action on a promissory note, one of the makers of which had received a dis- 
charge in bankruptcy. Held, that he was nevertheless a necessary party de- 
fendant. — Jenks v. Opp, 43 Ind. 108. 

See Leas. 

PARTNERSHIP. 


1. Plaintiff made a lease of a hotel to defendant, and afterwards formed a 
partnership with him to carry on the business of keeping the hotel, the rent to 
be paid by the partnership. Held, that plaintiff could not sue defendant at law 
for the rent, nor for forcible detainer, but must go into equity for a partnership 
account. — Pico v. Cuyas, 47 Cal. 174, 180. 

2. In replevin, the defendant pleaded property in himself, and the proof was 
of property in the plaintiff and defendant as partners. Held, that the defend- 
ant was entitled to a verdict on this plea, and to judgment for a return. — Rey- 
nolds v. McCormick, 62 Ill. 412. 
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8. After a partnership had been dissolved by the death of one partner, a 
judgment was recovered by a partnership creditor against the survivor, and exe- 
cution issued thereon, which was returned unsatisfied. Held, that the creditor 
might thereupon sue the executor of the deceased partner, and that the action 
could not be defeated by proof that the surviving partner had property which 
might have been taken on the execution. — Pope v. Cole, 55 N. Y. 124. 


Part Perrormance. —See Fraup3, Statute oF, 2. 
PassENGER. —See NEGLIGENCE, 1, 3. 
Parent. — See Constirutionat Law, 3. 
Payment. — See ItteGat Contract, 5; Recerret, 


Prenat Action. 
In debt for a penalty against three, a verdict was found against two defend- 
ants, and for the third. Held, that judgment might be entered against the two, 
notwithstanding the verdict for the other; it not being necessary, in a penal 


action, though in form ex contractu, to prove a joint liability. — Chaffee v. 
United States, 18 Wall. 516. 


See Banxruprcy, 3. 


Perit oF THE SEas.— See Proxrmate Cause. 


Pieapine. — See Corporation, 1; IxporsemeNT; Parent; Quo War- 
RANTO. 


Power. 


Husband and wife conveyed land in trust, giving the trustee power to sell on 
the written request of the wife. Held, that on her written request he might 
mortgage the land. — Zane v. Kennedy, 73 Penn. St. 182. 

See War, 3. 


Practice. — See Action, 2. 


PRESUMPTION. 

Action by Henry V. Libbart on a judgment recovered by him. The judg- 
ment given in evidence purported to be in favor of H. V. Libhart. Held, that 
the identity of the persons was not to be presumed, and that in the absence of 
further evidence the plaintiff could not recover. — Bennett v. Libhart, 27 Mich. 
489. 

Promissory Notr.—See Bitts anp Nores. 


ProXm™maTE AND REMOTE Cause. 


Defendants contracted to tow plaintiffs’ barge on Lake Erie. After the 
voyage was begun, defendants voluntarily and without just cause, delayed three 
days, and then resumed the voyage ; before it was finished, a storm came on, and 
the barge was lost. There was evidence that but for the delay, the storm would 
probably have been avoided, and the barge would have arrived safely. Held, 
that defendants were not liable for the loss, their delay being the remote and 
not the proximate cause of it. — Daniels v. Ballantine, 23 Ohio St. 532. 
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Quo WarRanTOoO. 

An information to oust certain persons from acting as a corporation, because 
not duly organized as such, held, bad, because brought against the corporation in 
its corporate name, and not against the individuals claiming corporate powers. 
— Mud Creek Draining Co. v. The State, 43 Ind. 236. 


A railroad company, by agreement with the Pullman Car Company, used on 
its road cars belonging to the car company, furnished fuel and lights, kept them 
in running order, and received its ordinary fare for transporting passengers 
therein. The car company kept the furniture of the cars in repair, and received 
and collected by its own servants the fare for the extra accommodation. 
Held, that the cars were taxable to the railroad company as part of its rolling 
stock. — Kennedy v. St. Louis, Vandalia, & Terre Haute R.R. Co., 62 Il. 395. 

See Carrier; ConstiruTionaL Law, 8; Easement; Esectment; Li- 
CENSE; NEGLIGENCE, 1, 2, 3. 


Recerr. 
A receipt was given for a certain sum ‘in payment of a note which is lost or 
mislaid.” eld, that this payment was not a discharge of the note, but only a 
payment pro tanto. — Witherington v. Phillips, 70 N. C. 444. 


Recetvine SToLen Goons. 
Indictment for receiving stolen goods. Held, that evidence that the prisoner 
had before received from the same thief other goods which he knew were stolen, 


was admissible as evidence of guilty knowledge. — Shriedley v. The State, 23 
Ohio St. 130. 


Recorp. —See 1; Evipence, 9, 10; Huspanp Wre, 2. 
Re ease. —See Dower. 
Reiicion. — See ConstirutionaL Law, Strate, 5. 
REMAINDER. — See DEvisE, 2. 


Removat or Suits From State To Unitep States Courts. 


Action brought in a state court by a citizen of that state against another citi- 
zen and two non-residents. Held, that the non-residents could not remove the 
cause into the Circuit Court of the United States. (Murcer and Brap.ey, JJ., 
dissenting.) — Florence Sewing Machine Co. v. Grover & Baker Sewing Machine 
Co., 18 Wall. 553. 


See ConstiruTionaL Law, 4. 
Rep.Levin. —See PARTNERSHIP, 2. 
REsERVATION. — See LEAsE. 
ResiGnation. — See Orricer, 1. 
Revocation. — See CaNCELLATION. 


Sate. —See Atrorney ; Bona Purcnaser; Constitutionar Law, 1, 23 
Estorret, 2; Fraup; Fraups, Stature or, 4,5; War, 3. 
Satisraction. — See Girt. 
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Scuoo.. — See ConstituTionaL Law, Srare, 5. 
Sepucrion. — See Evipence, 5. 
Separate Estate. — See Iluspanp anp Wire, 1. 
Set-orr. —See Bankruptcy, 5. 
Signature. — See BurveN or Proor. 


SLANDER. 

Plaintiff sued defendant for saying of him, ‘* You are a cheat and a swindler, 
and you defrauded me.” J/eld, (1) that these words did not charge any cffence 
indictable by the law of Iowa ; (2) that therefore they were not actionable per se, 


although imputing an offence indictable at common law. — Lucas v. Flinn, 35 
Towa, 9. 


See Evipence, 8. 
Stave. — See Devise, 1. 
Srinirvous anp IntToxicatTinG Liquors. —See ConsTiTuTIoNaL Law, 6, 
Stray Law. — See ConstituTionaL Law, 1. 


SUBSCRIPTION. 

Where the law authorized subscriptions to stock of a railroad corporation in 
the manner to be provided by its by-laws, a subscription was made before the 
corporation had adopted any by-laws. eld, that it was not binding on the 
subscriber, nor made so by the subsequent adoption of a by-law accepting sub- 
scriptions theretofore made. — Carlisle v. Saginaw Valley & St. Louis R.R. Co., 
27 Mich. 315. 


Suicipe. — See Insurance (Lire). 


Surety. 
Action on a promissory note. Plea, that defendants made the note as sure- 
ties, that no consideration moved to them, and that the principal maker was a _feme 


covert, and so not liable, of all which plaintiff had notice. Held, bad. — Davis 
v. Statts, 43 Ind. 103. 


See Estorpet, 2. 
Tax. 


1. Awater company in a city was authorized by its charter to levy and collect 
assessments in the nature of water-rents on every dwelling in any street where 


the water-pipes were laid. Afterwards the city acquired the property and all ° 


the rights, privileges, powers, and franchises of the company. Held, that 
whether or not the company could constitutionally exercise the power of taxation 
given by the charter, the city could. — Allentown v. Henry, 73 Penn. St. 404. 


2. The charter of a corporation providing that its property ‘* shall not be 
subject to taxes or assessments,” held, to exempt it from assessment for street 


improvements. [Court of Errors: reversing judgment of Supreme Court.]— 
State v. Newark, 7 Vroom, 478. 


See ConstiruTionaL Law, 5, 7, 8; ConstitutionaL Law, State, 1; 


Tenant 1x Common. —See Partnersnr, 2. 
Trenprer. — See Money; War, 1. 
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Tort. — See Action. 
Triat. — See ConstirutTionaL Law, StaTE, 4. 

Trust. — See Cuarity; Devise, 2; Foreign JupGMENT, 1; Power. 

Trustee Process. — See ForeigGN ATTACHMENT. 


Usury. 
1. A builder contracted to build houses for $54,700, payable in annual instal- f 
ments of $12,000, to bear interest at a rate exceeding that allowed by statute. 
Held, that if the interest was found by the jury to be part of the contract price 
of the houses, the contract was not usurious. — Graeme v. Adams, 23 Gratt. 225. 
2. A note given for interest upon arrears of interest is not usurious. — Stew- 
art v. Petree, 55 N. Y. 621. 
See InteGat Contract, 4. 


Variance. —See Bureary. 


VerpIcT. 
In ejectment, the jury found a verdict ‘‘ for the plaintiff in the sum of thirty 
dollars.” J/eld, good as a general verdict for the plaintiff, and that judgment for 
possession might be entered thereon. — Daniels v. Chicago & N. W. R.R. Co., 
35 Iowa, 129. 
Voter. 

Ballots cast at an election differed from those required by statute in the size 
of paper and print, and in other details of printing, over which the elector had 
no control. Held, that they should not therefore be rejected. — Kirk v. Rhoads, 
46 Cal. 398. 


War. 


1. A note was payable in 1862, in Chicago. When it fell due, the holder 
and two of the makers of it were without, and the other makers within, the lines 
of the Federal army. No tender of payment was made at the time and place 
specified in the note. JJeld, that interest ran against all the makers from the 
time the note fell due. — Yeaton v. Berney, 62 Ill. 61. 

2. An acknowledgment taken during the war, before the provost-marshal of 
Newbern, N. C., while that place was occupied by the United States army, held, 
valid. — Paul v. Carpenter, 70 N. C. 502. 

3. Promissory notes, and a deed of trust of land to secure their payment, 
were made in 1860 by citizens and residents of a State afterwards in rebellion. 
In 1862, the notes being due and unpaid, the land was sold under a power con- 
tained in the deed of trust. eld, a valid exercise of the power. — Washington 
University vy. Finch, 18 Wall. 106. 


WATERCOURSE. 
Tn California, an action lies by a land-owner against the owner of adjacent 
lower land for obstructing the natural flow of surface water from the plaintiff's 
over the defendant's land. — Ogburn v. Connor, 46. Cal. 346. 
See Easement. 
Way. — See Easement. 
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Wit. —See ConreperaTE Money; Devise, 1; ELECTION; 
Evivencr, 1, 9; Mistake. 


Witness. — See Evipence, 9. 


Worps. 
** Absent from the United States.” — See Limitations, StaTuTE oF, 2, 
** Described in and conveyed by.” — See Deep, 1. 
** Fiduciary Character.” — See Bankruprcy, 1. 
** Guilty of a Fraud in contracting the Debt.” —See Fravp. 
‘* House of Ill-fame.” — See Junispicrion, 1. 
Issue of Fact.” —See Constitutionat Law, State, 3. 
** Payable in Canada Currency.” —See Bitts anp Nores, 
** Resident Merchant.” — See ConstituTionaL Law, 2. 
** Stay Law.” —See Constirutionay Law, 1. 
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BOOK NOTICES. 


A Treatise on the Law of Judgments. Including all Final Determinations of the 
Rights of Parties in Actions or Proceedings at Law or in Equity. By A. 
C. Freeman, Counsellor at Law. Second edition, revised and greatly 
enlarged. San Francisco: A. L. Bancroft & Co., Law Book Publishers, 
Booksellers, and Stationers. 1874. 


For a full statement of our views on this work we would refer the reader 
to our notice of the first edition, 7 Am. Law Rev. 714 We have to express 
our regret that the author, in revising for his second edition, did not compel 
an entire change in type, presswork, and binding. The book is a small one, 
to be sure; but it is disproportionately awkward, and no casual buyer would 
ever suspect its real merits. From such information as is accessible to us, 
we believe the success of the first edition has proved that our estimate of 
its value was well founded, and that the existence of the maxim ‘ Jnterest 
reipublice ut sit finis litium,’? does not render superfluous a work that so 
well teaches what can be done with a ‘‘ judgment.’’ The noticeable feature 
of this edition is the addition of the Canada reports to the sources of citation, 
and the incorporation into the text of the substance of the later decisions. 


Roscoe’s Digest of the Law of Evidence in Criminal Cases. By Horace SmitH, 
Esq., B.A., of the Inner Temple and Midland Circuit, Barrister at Law. 
Seventh American, from the eighth London edition, with Notes and 
References to American Cases. By the Hon. GeorGe Suarswoon, 
LL.D. Philadelphia: T. & J. W. Johnson & Co. 1874. 


Tue first edition of this work was published in 1835. Its compiler, Henry 
Roscoe, who was the son of Roscoe the historian, had already won a high 
reputation as a digester who displayed unusual care, discrimination, and 
judgment. This was his last work. He died the next year, at the age of 
thirty-seven years. This volume was exactly what might have been ex- 
pected from his hands, —a skilfully arranged, careful, and accurate digest of 
those decisions of the English courts, and of those acts of Parliament, which 
related to the subject of criminal evidence. He made not the slightest attempt 
at the discussion of principles, but confined himself strictly to a statement of 
the law as it had been decided in the case, the name of which followed the 
statement. Its admirable arrangement, together with its conciseness of style 
and its accuracy of detail, made it a vade mecum with the criminal practi- 
tioner. This position it continues to hold in England to the present time. The 
English editions, subsequent to the first, have been ably edited by competent 
persons, who have generally adhered closely to the original plan of the work. 
Mr. Fitzjames Stephen, however, the editor of the seventh English edition, 
did not strictly confine himself to the work of digesting and collating, but 
enriched the book with some very valuable discussions of principles, particu- 
larly upon the subject of conspiracy. All the American editions have been 
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edited by Mr. Justice Sharswood, who, probably with thé intention of making 
his work uniform with that of Mr. Roscoe, rigidly refrains from discussion, 
simply citing at the foot of the page references to the chief American caseg 
bearing upon the subject. By this mode of treatment he has prevented the 
book from becoming too bulky for a hand-book. The number of American 
editions shows that it has become nearly as great a favorite in America as in 
England. But in our opinion, as we stated in our notice of the last edition (Vol. 
I., p. 8376), Judge Sharswood is not full enough in his statements of the points 
decided; and we think the work would be much improved by an omission 
from the body of the text of quotations from, and references to, those Eng- 
lish statutes which are of purely local application, and which are worse than 
worthless to the American practitioner in a book designed to be used as a book 
of ready reference, as they are so much dead wood which encumbers his way. 
Such omission would reduce the bulk of the volume at least one-third, would 
enable the American practitioner much more readily to find what he seeks, 
and would give room, without enlarging the size of the volume, to a much 
fuller and more methodical statement of the American decisions. 


Reports of Cases in Law and Equity determined in the Supreme Court of the 
State of Iowa. By Epwarp H. Stives, Reporter. Volume XIV., being 
Volume XXXYV. of the Series. Ottumwa: Published by the Reporter. 
1874. 


Tuts volume contains reports of one hundred and thirty-four cases, all de- 
cided at the December term, 1872. The reporter explains in his preface that 


labor on the new digest has caused the delay in the publication of this volume, 
and that with two more volumes, now in preparation, he closes his official rela- 
tions with the profession. We have not been able to find many cases in the vol- 
ume before us that are of any but local interest; but we note the following :— 

Danicls v. The Chicago & N. W. R.R. Co. was an action of right for the 
possession of land, where the defendant railroad claimed that the plaintiff’s only 
remedy was under the statute for the assessment of his damages. ‘The court 
held that although the mode prescribed by statute for the assessment of dam- 
ages was exclusive, yet that under the statute of Iowa giving to railroad com- 
panies the right to occupy lands, provided they pay to the sheriff, for the use of 
the land-owner, the sum assessed as damages, if the railroad company neglect 
to apply for the assessment of damages, or neglect to pay such damages to 
the sheriff, their occupation is tortious, and the land-owner may maintain his 
action for possession without resorting himself to the statutory proceeding. 

In Griffith v. Burden et al. it is held that the measure of damages, in an 
action for the conversion of a Minnesota state bond issued in aid of railroads, 
is its market value at the time of the conversion, together with legal interest 
from that time, and not the amount expressed on the face of the bond. The 
court here affirmed the ruling of the court below, which refused to instruct 
the jury that the plaintiff was entitled to recover the face of the bond, unless 
the defendant showed that the State of Minnesota was insolvent at the time 
of the conversion, or that the bond was illegally issued, or that it had been 
paid. 
In State of Iowa v. Mullen, a boat, called a ‘‘ gunboat,’’ which was run up 
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and down the Mississippi River, and used within the limits of the State of Iowa 
for purposes of prostitution, was held to be a common nuisance, and the keeper 
thereof liable to indictment under the statute punishing the offence of keeping 
a house of ill-fame. 

Hougan v. The Milwaukee & St. Paul Railway Co. is a case where the 
plaintiff had conveyed to the railroad company, ‘‘ for all purposes connected 
with the construction, use, and occupation of said railway, the right of way 
over and through’’ his land. The defendants dug a well for supply of water 
to their engines on the land covered by their right of way, the effect of which 
was to drain a valuable spring of the plaintiff, who applied to the court for an 
injunction, which was refused, on the ground that the digging of wells to sup- 
ply water to engines is one of the ‘* purposes connected with the use of a rail- 
way.’’ The learned court, to the objection that perhaps the right to mine coal 
was one of the ‘‘ purposes,’’ equally with the right to draw water, gravely 
observes, ‘* We would not now affirm this, and yet the distinction is by no 
means broad. There is this difference, however : the use of water does not 
consume it ; the use of coal does. Nature promptly fills the vacuum caused 
by using the former, but of the latter never. The one may be kept for future 
use, where nature deposited or the ages made it ; while the other is only for 
present use, and cannot be held for posterity.”’ 


Reports of Cases argued and determined in the Circuit Court of the United 
States for the Second Circuit. By Samuet Biatcurorp, Judge of the 
District Court of the United States for the Southeru District. Volume 
XI. New York: Baker, Voorhis, & Co. 1874. 

Turis volume contains the cases decided in the Second Circuit from March, 
1873, to April, 1874. We note among many interesting and important cases 
the following : — 

In re Stupp, alias Vogt, p. 125, is the noted extradition case in which the 
opinion of Judge Blatchford was disregarded by the Attorney-General of the 
United States. 

Wetter v. Schell, p. 193, decides that a protest against the payment of 
duties may, under the U. S. St. 1857, be prospective, and apply to all 
future similar importations. In Ullman v. Murphy, p. 354, Judge Woodruff 
holds that a protest cannot be prospective under the U. S. St. of 1864. 

United States v. Susan B. Anthony, p. 200, is the famous case where the 
defendant was indicted for voting without having a lawful right to vote. Mr. 
Justice Hunt held that a woman did not have the right to vote under the 
Fourteenth Amendment of the Constitution of the United States, if women 
were not included among legal voters by the constitution of the state. The 
case is remarkable for the ruling that on the trial of an indictment the court 
has the power to direct a verdict of guilty, whenever the facts constituting 
guilt are undisputed. 

The Idaho, p. 218, is an important case on the right of a carrier to dispute 
the title of the shipper of goods. 

In The D. R. Martin, p. 233, it is held that a carrier may allow to one per- 
son the privilege of carrying on the express business by means of his vehicle, 
and refuse a similar privilege to another person. 
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In re Wild, p. 243, follows the decision of the New York Court of Appeals, 
in holding that the National Banking Act (U. S. St. 1864, c. 106, § 30) does 
not determine the penalty for taking usury when such a penalty is prescribed 
by the state law. A different conclusion has been reached by the Supreme 
Court of Massachusetts in Central National Bank y. Pratt, 115 Mass. 539, 
Judge Woodruff, however, also holds that, as by the law of New York a 
‘corporation cannot set up the defence of usury, if money is lent to a corpora- 
tion at a usurious rate the provisions of the National Banking Act apply. 

Silliman v. Troy Bridge Co., p. 274, discusses the right to build a bridge 
over a navigable stream. 

United States v. Union Pacific Railroad, p. 385, is the well-known case in 
which it is held that while Congress may authorize the Attorney-General to 
institute suits to recover damages due to the United States, or to redress 
wrongs which are legally wrongs to the United States, it cannot create such 
damages, or cause acts to be wrongs to the United States which are in their 
nature wrongs to another. 

In re Proceeds of the Ship Edith, p. 451, and The Circassian, p. 472, discuss 
the new twelfth admiralty rule. 


A Treatise on the Law of Negligence. By Francis Wuarton, LL.D., 
author of treatises on the ‘** Conflict of Laws,’’ ‘* Criminal Law,’’ and 
‘** Medical Jurisprudence.’’ Philadelphia: Kay & Brother. 1874. 


Wuewn Dugdale, Yelverton and we, were students at law in the office of the 
late Attorney-General, we were much taken by the symmetrical divisions of 
eare and negligence laid down by Lord Holt, in the case of Coggs v. Bernard, 
2 Ld. Raym. 909, then lately published. The three degrees of gross, ordi- 
nary, and slight negligence, correlated, as they were, to slight, ordinary, and 
great care, have a graceful attractiveness to the philosophic student, who, 
seeking for some logical oasis in the incongruous deserts of the common 
law, when he reaches the discussion of bailments and the degrees of care 
supposes that his weary eyes are for the first time gladdened by a distant 
view of the hanging gardens and purling fountains of the Roman law. We, 
however, remember a case which at that time came into the office. The client 
had haled a spar fit for ‘‘ the mast of some great ammiral”’ to town for sale, 
and left it on J. S.’s wharf, without license, and without notice to J. S. A 
hoyman, coming there to load, fmding the mast in the way, had cast it into 
the river, making it fast by arope to the wharf. The rope was cut (by a boy, 
it was said, by the same inference which in those days attributed all broken 
crockery to the cat), and the mast went to sea, and was wholly lost. The 
client proposed to sue, and was advised that an action would probably lie 
against J. S., the owner of the wharf. 

We doubted this, and suggested that this, if a bailment at all, could not be 
more than a mere depositum, and that the plaintiff must show crassa negli- 
gentia, and inquired of our instructor if he saw any evidence of ** gross neg- 
ligence ’’ in the conduct of J. S. His response was, ‘‘ I call it pretty gross.”’ 
As Captain Bunsby cautiously observed, ‘‘ The bearing of these here observa- 
tions lays in the application of ’em.’? We have found out, as years have 
passed by, that the beautiful distinctions which my Lord Holt and Sir William 
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Jones laid down, when applied to actual cases, won’t work so well as they 
ought; and it turns out that the learned common-law judges, and even civil- 
ians like Judge Story, who announce these symmetrical rules of law, fail to 
apply them in their unmodified simplicity to the cases, and in fact appear, 
like Hosea Biglow, ‘* to be in favor of the law, but agin the enforcement of 
it.”’ Some judicial iconoclast has even gone so far as to say that ‘‘ gross,”’ 
as applied to negligence, is ‘‘a mere vituperative epithet;’’ and so the river 
of time is constantly washing away the crumbling fragments of the only sym- 
metrical structure of the common law. It was said by a worthy clergyman, 
when asked how he and his confréres amused themselves at their gatherings, 
that they usually occupied an hour or two in fastening on to some old theolog- 
ical hulk, towing it out to sea, and leaving it there. Mr. Wharton believes 
he has towed out to sea a rotting hulk which has been cumbering one of the 
fare ways of the law, that he has given the coup de grace to these fanciful divi- 
sions of care and negligence which were the product of the speculations of 
scholastic jurists. If we understand the preface of his book, Dr. Wharton 
thinks that the ‘* Anglo-American Law of Negligence,’ as he calls it, has as- 
similated itself very closely to the law of negligence as laid down by the 
Roman jurists; that this has been done in spite of the theories and distine- 
tions of Lord Holt and Sir William Jones, whose knowledge of the civil law 
was derived from studies of the speculative conclusions of monkish writers of 
the middle ages. For in their time Gaius had not been unearthed from his 
palimpsest hiding-place, and the rock which covered the fountains of the 
Roman law was yet unstricken. Dr. Wharton maintains, however, that the 
judges by whom the English and American cases have been determined, 
although professing to cling to the idealistic fictions of Medievalism, when 
it came to a matter of business have been driven by the common sense of the 
common law to conclusions which can only be supported by rules and dis- 
tinctions similar to those which the “ classical jurists ’’ had arrived at so many 
years ago. 

Of course, this conflict between the theory and the application of it has 
led to some incongruities; but the general drift of the latest cases, like all 
ways, leads toward Rome. It shows that as the Roman law (the perfection 
of the laws of business for business men) dealt with men not as ideal, so 
Anglo-American jurisprudence, applying itself to the business relations of 
life, has been silently and unconsciously reaching the same results, adopting 
the same distinctions ard definitions. With the ‘classical jurists’’ culpa 
has but two grades, — lata and levis, —the negligence of one who is an expert, 
and one who is not an expert. As to culpa levissima, which is incident to all 
business, the law does not punish that; and Dr. Wharton’s struggle is to 
restore to our law what seems to us a very practical guide (especially for 
juries). ‘* What would an ordinarily prudent man do under the cireum- 
stances?’ This is substantially the test of the Roman jurists, as applied to 
the great majority of cases. He also qualifies the maxim as to remote and 
proximate cause (causa prorima non remota spectatur), and finds that the 
defeat of a plaintiff’s action by reason of his being guilty of the culpa levis- 
sima (an imperfection which attends all human actions) is entirely wrong on 
principle and on the cases. The author believes his book to be the only one 
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which has been written to illustrate the views stated above. Whether or 
not the book is right in its theory of the law of negligence we do not un- 
dertake to say. It is difficult to reach any universal solvent of legal difficul- 
ties, and we are inclined to suspect that the Roman jurists had their 
difficulties in the applications of their rules as well as ourselves. But it is 
certain that a book like this in theory is desirable, if for nothing more than as 
an introduction to the further study of the Roman law. In itself it is volum- 
inous, full of cases from which are pertinent extracts of great use to one who 
has not ready access to w large law library. These collections exhibit un- 
tiring diligence. We have thought the author’s style not so distinct and 
lucid as it should be, and have observed that the proof-reading has been 
done by one somewhat careless, or perhaps ignorant of Latin. ‘* Sic, utere 
tuum,”’ ** diligentia bonis patris-familias,”’ occur, being rather errors “ one who 
has ‘‘ small Latin ” than the result of mere inadvertence. 


Hubbell’s Legal Directory for Lawyers and Business Men. Containing the Names 
of one or more of the Leading and most Reliable Attorneys in nearly Three 
Thousand Cities and Towns in the United States and Canada; a Synopsis 
of the Collection Laws of each State and Canada, with Instructions for 
taking Depositions, the Execution and Acknowledgment of Deeds, Wills, 
&c.; and a Concise Synopsis of the Bankrupt Law, with Registers in 
Bankruptcy. Also, Times for holding Courts throughout the United 
States and Territories for the year ending July 1, 1875. To which is 
added a List of Prominent Banks and Bankers throughout the United 
States. J. H. Hupsecr, Editor and Compiler. New York: J. H. Hub- 
bell & Co., 24 Park Place. 

Tunis work has now become so well known to the profession that it hardly 
requires extended ng¢tice. It contains in convenient form a mass of informa- 
tion not otherwise easily obtained, and which every practising lawyer must 
have within his reach. We have had occasion frequently to consult it; and, 
wherever we have been able to test its accuracy by comparing its statements 
with the original sources, we have always found it correct. It appears to be 
carefully and conscientiously edited; and, if it needed recommendation, we 
should not withhold it. 


An Epitome of Leading Conveyancing and Equity Cases: with some short 
Notes thereon, chiefly intended as a Guide to ‘‘ Tudor’s Leading Cases on 
Conveyancing,’’ and ** White and Tudor’s Leading Cases in Equity.”’ By 
Joun InperMAveER, Solicitor (Clifford’s Inn Prizeman, Michaelmas 
Term, 1872), Author of ‘*An Epitome of Leading Common-Law 
Cases’ and Self-Preparation for the Final Examination.’’ Second 
edition. London: Stevens & Haynes, Law Publishers, Bell Yard, 
Temple Bar. 1874. 

Tue nature of this work is explained fully in its title-page. It is a oom- 
panion volume to the Epitome of Leading Common Law Cases, which we 
noticed in a recent number, and is equally well done. The present edition 
contains one more case than the first, and the notes have been enlarged in 
some instances; but in other respects it is unchanged. Mr. Indermauer’s 
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books are admirably adapted to the purpose for which they are written, and 
we heartily recommend them to students and teachers, who will find them 
exceedingly convenient compendiums of the law. 


Journal of Social Science. Containing the Transactions of the American 
Association. Number VI. July, 1874. Number VII. September, 1874. 
New York: Published for the American Social Science Association, by 
Hurd & Houghton, 13 Astor Place: The Riverside Press, Cambridge, Mass. 
1874. 

Wiru these numbers, the Journal of Social Sotence, which hitherto has 
been an occasional publication, appearing at irregular intervals, adopts a more 
regular life. It is proposed hereafter to publish it semi-annually, and perhaps 
quarterly; and it will contain the doings of the association, the papers read at 
its meetings, reports of discussions, and other articles either prepared for 
the association or relating to its work. These facts we learn from the 
preface. 

Such a record of the work done by the members of this society is certainly 
desirable, that the able papers prepared for its meetings by men familiar with 
the subjects of which they treat, and embodying the results of their last 
thought and experience, may be preserved in some permanent form, in which 
they can be readily obtained. We are therefore glad that Mr. Sanborn has 
undertaken the task of editing this journal, so that we may have a regular 
chronicle of the progress made in social science. 

Law is some social science, as the logicians have it; but some social science 
is not law, which latter proposition is at least equally true, as becomes appar- 
ent on examining the contents of these numbers. No. VI. contains a paper 
on the ‘* Settlement Laws of Massachusetts,’’ which gives a history of the legis- 
lation on that subject, with suggestions as to its reform; and No. VII. has 
an article from Dr. Woolsey on ** The Exemption of Private Property on the 
Sea from Capture,”’ both of which will repay examination. But with these 
exceptions, we have found nothing properly within the province of a legal 
critic. We therefore must leave these numbers to the tender mercies of our 
brethren outside the profession, who will find in them much valuable food for 
reflection. 


The Law of Life Insurance, with a Chapter on Accident Insurance. By GeorGEe 
Buss. Second edition. New York: Baker, Voorhis, & Co., Publishers, 
66 Nassau Street. 1874. 


Tue first edition of this work was published less than three years ago; and 
in his preface the author said, *‘ 1 have intended to refer to all the reported 
cases published prior to September, 1871;’’ yet the volume contained a refer- 
ence to only two hundred and seventy-two cases, both English and American. 
Before the present edition was published, not less than one hundred and sixty- 
three new decisions had been added to the volume of life insurance law in 
America alone, a fact which certainly testities to the enormous growth of life 
insurance as a business, and perhaps lends suppert to the theory announced 
by Mr. Bliss in his first edition, that the companies have decided, in self-de- 
fence, to contest their losses more frequently. This disposition on the part of 
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the underwriters will naturally be watched with jealousy by the community, 
and with a jealousy neither wholly unreasoning nor wholly reasonable. The 
public has a large stake in the prosperity of the institutions through whose 
intervention so many are enabled to make provision for their families; and 
they should therefore be supported in their efforts to resist the frauds to 
which they are exposed, but not encouraged in refusing to pay losses on 
technical or unmeritorious grounds. Perhaps, if companies would exercise a 
sounder judgment in selecting cases to resist, they would have less reason to 
complain of juries’ verdicts. At present, surely, they should be prosperous, 
since we find that in 1870 their premiums were one hundred million dollars, 
their losses twenty millions, a difference which accounts for the stately struct- 
ures in which the larger corporations are locking up the capital, for which 
they perhaps find it difficult to discover more profitable investments. 

Of Mr. Bliss’s work there is little new to say. It is a convenient book to 
use, but not a difficult book to write. The copious quotations from reported 
cases, which largely increase the bulk of the volume, must make it particu- 
larly valuable to those members of the profession who have not access to the 
reports themselves; but it does not belong to that class of works which are 
authorities themselves. The practitioner may consult it with confidence, if he 
desires only to know what has been decided; but for original discussion or 
concise statement of the law he will look in vain. The book, in short, is 
rather a digest than a treatise; and Mr. Bliss is its editor rather than its 
author. He has collected his material with industry, and has arranged it 
with care; but he labors more with his scissors than with his pen. That such 
books are a great convenience we are not disposed to deny; but in our judg- 
ment the book would be more useful if the author had contented himself with 
less liberal quotations. 

Of Mr. Bliss’s method, however, it is too late to complain. His book 
unquestionably supplies a certain demand, and its merits and defects are well 
known. The present edition brings the law down to the date of its publica- 
tion, and by the omission of the chapter on Guarantee Insurance, and some 
other matters of minor importance, is kept within the limits of a single vol- 
ume. The whole work has been carefully revised, and some subjects have 
received a somewhat more extended treatment than in the first edition; but 
the changes are not such as to invite any extended criticism, nor have we any 
alterations to suggest, except such as would be inconsistent with the author’s 
plan. 


De Laudibus Legum Anglie: a Treatise in Commendation of the Laws of Eng- 
land. By Chancellor Sir Jonny Fortescue, With Translation by Francis 
Grecor, Notes by ANDREw Amos, and a Life of the Author by Tuomas 

(Fortescue), Lorp CLermont. Cincinnati: Robert Clarke & Co. 1874. 
Sir Jonn Fortescue was appointed Chief Justice of the King’s Bench 

in January, 1442 (20 Henry VL), three years before the breaking out of that 

great .civil strife, the War of the Roses. He held this office for eighteen 
years, till his sovereign was dethroned by Edward IV., of the rival House of 

York. Then, when nearly seventy years old, he ceased to be a judge, to 

become a soldier. He was found * bravely fighting for the falling cause ’’ in 
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the bloody battle of Palm Sunday, where no quarter was given, and where 
half of the Lancastrians are said to have perished. After the battle, he 
accompanied the dethroned Henry to Scotland, and was by him appointed 
Lord Chancellor; but whether before or after the coronation of Edward IV., 
may be a matter of doubt. He probably never exercised the office, though 
he adopted the title. Parliament attainted him of high treason for the part 
he had taken in the battle of Palm Sunday. He fought under Henry in the 
subsequent campaign, and after his royal master’s capture attended his 
Queen and the unfortunate Prince Edward to France, for the purpose of 
pressing Henry’s cause at the court of the French king. 

During their sojourn in France, regarding the prince as a future king, he 
began to instruct him in the laws of England, and in his duties under and 
in regard to those laws when he should be called to the throne. The little 
book, De Laudibus Legum Anglia, is the epitome of that teaching. 

The poor prince, however, did not live to put in practice this wise instruc- 
tion. Having returned to England, he was vanquished and made captive at 
the battle of Tewkesbury, ‘‘ a bloody fight.’”” The old Chancellor (he must 
have been then almost if not quite eighty) was present fighting, and was 
made prisoner with him. The prince, according to Lingard, ‘‘ was taken to 
Edward in the field. To the question, what had brought him to England, he 
holdly and ingenuously replied, ‘ To preserve my father’s crown and my own 
inheritance.’ The king, it is said, had the barbarity to strike the young prince 
in the face with his gauntlet; Clarence and Gloucester, perhaps the knights 
in their retinue, dispatched him with their swords.’’ To this Shakespeare 
refers: — 

“Then came wand’ring by 

A shadow like an angel, with bright hair, 

Dabbled in blood ; and he shriek’d out aloud, — 

Clarence is come, — false, fleeting, perjur’d Clarence, — 

That stabb’d me in the field by Tewksbury.” 
The life of Fortescue was spared, but for some time he remained a prisoner. 
His unhappy master, King Henry the Sixth, was, however, murdered in the 
Tower, as Shakespeare has it, by the Duke of Gloucester. 

Fortescue’s reputation as a lawyer was of the greatest. His arguments at 
the bar, and his decisions while upon the bench, are to be found in the Year- 
Books. Fuller, in his Worthies, speaking of him and his successor in 
office, Chief Justice Markham, says: ‘‘ These I may call two Chief Justices of 
the Chief Justices, for their signal integrity; for though the one of them 
favored the House of Lancaster, and the other the House of York, in the 
titles to the Crown, both of them favored the House of Justice in matters 
betwixt party and party.’’? Selden, Spelman, and Lord Coke speak of his 
character in the highest terms, and Lord Campbell says, ‘‘ He seems to have 
been one of the most learned and upright men who ever sat in the Court of 
King’s Bench.”’ 

Although he wrote several other works, his reputation at the present day 
rests upon the De Laudibus Lequm Anglie. This work is in the form of a 
dialogue between the Chancellor and the prince, and is introduced as follows: 

‘The prince, as he grew up to man’s estate, applied himself wholly to 
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martial exercises; and being often mounted on fiery and wild horses, which 
he did not fear to urge on with the spur, made it his diversion, sometimes 
with his lance, sometimes with his sword, or other weapons, to attack and 
assault the young gentlemen his attendants, according to the rules of mili- 
tary discipline: which a certain grave old knight, his father’s Chancellor, 
at that time in banishment with him, perceiving, thus accosts the prince;” 
and the dialogue commences. The Chancellor explains to and enforces upon 
the prince that the English government is not an absolute, but a limited mon- 
archy; that in a limited monarchy the king cannot make the laws, but must 
govern in conformity to law; that he has not an absolute power over the lives 
or the goods of his subjects; that he cannot take their property without their 
free consent; that if the prince will contrast his own country with France, he 
will see how superior the one is to the other in all which constitutes the hap- 
piness of a people; and shows that this is owing to the English form of gov- 
ernment. Ile then compares the English law with the civil law, as touching 
various matters, and especially lauds the trial by jury. 

The work is in many respects remarkable. It is of great historical, as 
well as legal value, and has often been quoted and extolled in Parliament, 
and in the courts of Westminster Hall, in great constitutional debates and in 
state trials. It was originally written in Latin, and was first printed in the 
reign of Henry VIII. The best translation was made by Mr. Francis Gregor 
in 1737. The late Mr. Andrew Amos republished Gregor’s translation, with 
notes of his own. In annotating it, Mr. Amos, who was an enlightened and 
zealous law reformer, put his whole soul into the work. The notes, which are 
at least equai in quantity to the text, are monuments of legal learning and of 
historical research. 

This edition contains the original Latin text of Fortescue, with Gregor’s 
translation and Amos’s notes. Moreover, the publishers say, ‘‘ Just as we 
were about putting it into the printers’ hands, we fortunately heard of Lord 
Clermont’s privately printed edition of Fortescue’s Life and Works, in two 
velumes, royal 4to, printed in 1869. . . . After some correspondence, we 
learned that the edition was a limited one, — one hundred and twenty copies, 
—designed for famiiy friends and important public libraries. On being in- 
formed of our intended republication, and of our desire to refer to it for com- 
parison, Lord Clermont generously sent to us a copy of this sumptuous work, 
for our use in the preparation of this edition, and then to be presented to the 
public library of Cincinnati. We were thus enabled to make a careful exam- 
ination and comparison of the text and translation of the two editions of De 
Laudibus. As the result, we have the pleasure of offering to our readers Lord 
Clermont’s carefully corrected revision of both text and translation, with 
Amos’s valuable notes. We have also prefixed Lord Clermont’s life of his 
ancestor, which will be found more complete than any heretofore published.” 

Messrs. Clarke & Co. have undertaken to publish reprints of legal classics. 
They have now republished Montesquieu’s Spirit of Laws, 2 vols.; Saint 
Germain’s Doctor and Student, 1 vol.; and the present voluine, — all executed 
in a way that leaves little to be desired. The catalogue price of these books 
is three dollars a volume. We think it for the interest of every lawyer who 
takes a pride in his profession, or who loves literature, to countenance and 
encourage their undertaking. 
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A Treatise on the Law of Fire Insurance. By Henry Fianpers, Author of 
a Treatise on Maritime Law, the Law of Shipping, &c. Second edition. 
Philadelphia: Claxton, Remsen, & Haffelfinger, 624, 626, & 628 Market 
Street. 1574. 

Tue first impression made on the purchaser of this book is that of size 
and weight. It turns out, however, to be the lettering and spacing, and the 
form of the page, rather than any excess of material, that gives it so much 
bulk. The author does not undertake to cite all the cases, but only the leading 
ones, to any one principle, and refrains methodically from giving his opinion 
of what the law ought to be, on the ground that it is far better for the prac- 
tising lawyer to be pointed to what the law is. In this edition, the author, 
besides giving the results of the decisions since his first publication, has added 
some important cases which he had overlooked at that time. On a careful 
examination of this edition, we are still of the opinion expressed in our review 
of the former one, 5 Am. Law Rev. 728, that although the work gives token 
of a desire for readers among insurance men, as well as in the profession, yet 
that it is a careful compilation of the settled law, prepared with diligence 
and sound discrimination. We are glad to see that the author has given 
himself the trouble, and the reader the benefit of the decisions of United 
States courts, reported in the various legal periodicals of the country. These 
decisions are difficult of access to the majority of the profession; they are apt 
to be erroneously reported by non-professional writers in insurance papers ; 
and from the nature of the business of fire insurance, with companies reaching 
out into state after state in their search for new risks, and therefore making 
themselves more and more amenable to the jurisdiction of courts of the 
United States, such decisions are becoming every day of more importance. 


Massachusetts Reports. Vol. CXV. Reports of Cases argued and determined 
in the Supreme Judicial Court of Massachusetts. March—September, 
1874. By Joun Laruropr. Boston: H. O. Houghton & Co. 


Tuts is the first volume of reports by Mr. Lathrop, and it promises ex- 
ceedingly well for the future. It contains chiefly decisions rendered down to 
the end of September of this year; and, as the reports heretofore have not 
generally been published till rather more than two years after the argument, 
this volume has a freshness about it unknown before to this generation. The 
cases in it have more than usual interest; not a few were contributed by the 
Boston Fire of 1872. We notice with pleasure the change in the arrange- 
ment of cases, which are reported in the order of their determination, and the 
addition of the names of judges and the date to each is an improvement. 
The work of the reporter could not have been done better; the cases are care- 
fully and concisely stated, and the head-notes are neat and accurate. It 
remains to be seen whether succeeding volumes of the series will appear with 
the same promptness, for which the experience of the past allows us only to 
hope. 

” Haskins v. Warren, p. 514, is avery carefully considered case on ‘ Usage; 
nothing could be better than the statement of the law in the opinion, which 
isa masterpiece. Rand v. Hubbell, p. 461, and Gijjord v. Thompson, p. 478, 
are good cases, involving the question whether the capital or income of trust 
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funds should have the benefit derived from certain acts of corporations taking 
new shares and dividends. In Keats v. Hugo, p. 204, the English doctrine of 
implied grants of light and air is finally rejected; and the cases which lead to 
this result are collected and well explained. 

In Goddard v. Binney, p. 450, the defendant was sued for the price of a 
carriage which he had ordered the plaintiff to make for him; when it was 
completed, the plaintiff notified him, and sent him a bill, and he sent word 
that he would come and see the plaintiff about it; soon after, it was destroyed 
by fire. The defence was the Statute of Frauds; and this seems to have been 
treated as the only question. The court decided that it was not within the 
statute, which seems very clear; in comparing the cases, it speaks of the ten- 
dency of recent English decisions being to treat contracts intended to result 
in asale as contracts of sale within the statute, while the current of American 
authorities is the other way; and Atkinson v. Bell, 8 B. & C. 277, is referred 
to in this connection as if it were a case of that kind. It is true that this has 
been the tendency of English decisions since 1828; and the reason for it is 
that Lord Tenterden’s Act then extended the provisions of the seventeenth 
section of the statute to executory contracts for the sale of goods. Before 
that act the tendency was the other way. In Atkinson v. Bell, there was no 
question under the Statute of Frauds at all; the case was almost the same as 
Goddard v. Binney, except that the order (to make some machines) was in 
writing, the question being whether the property had passed; the law was 
thus stated by Bayley, J.: ‘‘ Where goods are ordered to be made, while 
they are in progress, the materials belong to the maker. The property does 
not vest in the party who gives the order until the thing ordered is completed. 
And although, while the goods are in progress, the maker may intend them for 
the person ordering, still he may afterwards deliver them to another, and 
thereby vest the property in that other. . . . But when the chattel has 
assumed the character bargained for, and the employer accepted it, the party 
employed may maintain an action for goods sold and delivered, or, if the em- 
ployer refuses to accept, a special action on the case for such refusal.’’ It is 
to be regretted that it was not made a more prominent question, whether, 
and how, the property in any particular carriage passed to the defendant. 

Sewall v. Roberts, p. 262, was the subject of an article in the last number 
of this Review, p. 74, entitled “ The Law of Adoption,’’ in which the facts 
are fully stated. The principal question was whether a child adopted under 
a statute first enacted in 1551, was entitled to property limited, by a scttle- 
-ment made in 1825, to the *‘child or children ”’ of its father by adoption; 
this question the court decided in the affirmative. The following suggestions 
in regard to this case have occurred to us, which we venture to mention, not, 
however, without diffidence: (1) that the person intended by the word “child” 
in the settlement, could be only a child born to a person in wedlock, that 
being its only meaning at that time, as the statute concerning adoption was 
not passed till twenty-five years after; Ada Roberts was not such a child; and 
the intention expressed in the settlement would not be changed merely by 
the word’s subsequently acquiring a different meaning; (2) that the gift over if 
R. Roberts died ** without leaving any issue’? would seem enough to show, 
even since the statute, that only children who were issue were intended to 


as 
of |] 
| enc 
| the 
| bov 
joi 
boy 
law 
pro 
the 
| ant 
| 
col 
| mi 
| as 
sol 
un 
sui 
eri 
Tl 
bil 
co 
| tic 
: 
sti 
ex 
de 
iti 
de 
q | 
ec 
of 
01 
di 
| as 
| h 
d 


BOOK NOTICES. 837 


take as children; and (3) although Ada Roberts might not have been entitled 
as a ‘* child,’’ she would probably have been entitled to a share as an ‘‘ heir ’’ 
of her father by adoption, for the word heirs (unlike the word child) has refer- 
ence to the decease, and the persons denoted by it can be ascertained only by 
the law then in force, as in Loring v. Thorndike, 5 Allen, 257. 

Jenks v. Williams, p. 217, was a suit in equity to restrain the erection of a 
bow-window. The bill stated that the plaintiffs and the defendant had ad- 
joining houses on a street in Boston; that the defendant was constructing a 
bow-window projecting into the street, in violation of a statute, and of a by- 
law of the city, which provide that no person shall construct a bow-window 
projecting into the streets of Boston; and that this bow-window obstructed 
the plaintiffs’ view, light, and air, and diminished the value of their house; 
and prayed an injunction. The court held, on demurrer, that the statute and 
ordinance ‘‘ are manifestly intended for the benefit of the public, and not to 
confer distinct rights on individual citizens or owners of property,’’ and dis- 
missed the bill. This decision seems to be in conflict with Salisbury v. Herch- 
enroder, 106 Mass, 458, in which an action for damage done to a building by 
asign hung across a street in violation of a city ordinance was sustained 
solely on the ground that the act of hanging the sign across the street was 
unlawful. The following:are instances in which individuals have maintained 
suits for similiar violations of law: Stetson v. Faxon, 19 Pick. 147; The Mav- 
erick, 1 Sprague, 23; Springhead Spinning Co. v. Riley, L. R. 6 Eq. 551. 
The only apparent ground of this decision is that contained in the above 
quotation. 

Jones v. Newhall, p. 244, and Suter v. Matthews, p. 253, are cases in which 
bills in equity were dismissed on the ground that the plaintiffs had ‘‘ a plain, 
complete, and adequate remedy at law.’’ Both of these cases were stated by 
the court to be cases of equity jurisdiction, but not within the equity jurisdic- 
tion of the court. The first of them called forth a careful and elaborate 
opinion on the limits of the jurisdiction, as established ‘by decisions in this 
state; and nowhere have those limits, such as they are, been more clearly 
explained than in this opinion, which is instructive and suggestive, and well- 
deserving of attention. Much of what is known as equity jurisprudence had 
its origin in the want of an adequate remedy in other courts; its principal 
development has taken place in the last two hundred years, and it is now a 
system tolerably well defined and understood. During the development of 
equity, the jurisdiction of other courts was extended in many cases to matters 
of which equity had already taken cognizance. But this did not take away 
or restrict the jurisdiction which courts of equity had acquired; their juris- 
diction did not fluctuate and change with the changes in other courts, so 
as always to be limited to cases in which there was for the time being no 
other adequate remedy. The jurisdiction, once acquired, continued; and 
hence arose many cases of concurrent jurisdiction. Still the want of a plain, 
complete, and adequate remedy continued to be the expression used to indi- 
eate the origin and ground of the jurisdiction. But in Massachusetts the 
courts had no jurisdiction in equity till it was given by statute, and this was 
done in very limited terms at first; but, in 1857, full equity jurisdiction was 
given in all cases ‘* where there is not a plain, complete, and adequate remedy 
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at law.’’ This limitation might naturally have been understood in the sense 
which it had acquired, and in which it was universally used, when employed 
to mark the limits of equity jurisdiction. It was construed by the court, 
however, to limit their jurisdiction to cases in which there was no other prac- 
ticable remedy. This construction has had the effect of substituting, for the 
well-defined system of equity, a jurisdiction which is uncertain, and capable 
of being ascertained and defined only by a long course of future litigation. 
The uncertainty whether relief in an individual case ought to be sought in 
equity or at law is a disadvantage incident to the existence of two jurisdic- 
tions. But we have added to equity the uncertainty of being able to satisfy 
the court in each case that some other remedy will not do pretty nearly as 
well. Remedies, too, are often held to be adequate, which were originally 
deemed so inadequate as to afford a fit ground for equitable relief: e. g., a bill 
cannot be maintained to set aside a conveyance obtained by fraud, because a 
writ of entry is deemed an adequate remedy. The advantages of equity juris- 
diction are too generally recognized to need to be set forth now; but these 
advantages can never be obtained by a system which is limited by a strict and 
narrow construction of a statute. The general jurisdiction, being a well- 


established system, would at least remove some of the uncertainty of litiga- 
tion. 


A Treatise on Preliminary Proceedings in the Courts of the United States, de- 

signed for the use of Attorneys practising in the Federal Courts, and 
especially as a Manual for United States Commissioners, with numerous 
Practical Forms and Citations from Acts of Congress. By Epwarp T. 
Ror, B.L., Assistant United States Attorney for the Southern District of 
Illinois. Springfield: D. & J. B. Brown, Publishers. 1874. 


Turis work consists of two parts. Part I., is a Manual for United States 
Commissioners, and covers one hundred and five pages, including a supple- 
ment, giving the terms of the courts of the United States in the different dis- 
tricts, and the names of the clerks of those courts. The practical rules and 
forms will enable almost any one to perform creditably the duties of commis- 
sioner. Part II., covering one hundred and seven pages, contains the Practice 
Act of Congress, of June 1, 1872, the rules of the Supreme Court, and the 
Equity and Admiralty rules, together with the rules of the Circuit Court, for 
the author’s district. We should think that one copy of this book in every 
considerable public law library would fully supply all the probable demand. 


A Treatise on the Rules which govern the Interpretation and Construction of 

Statutory and Constitutional Law. By Tueopore Sepewick. Second 
edition. With numerous Additional Notes, by Joun Norton Pomeroy, 
LL.D. New York: Baker, Voorhis, & Co. 1874. 


Ir is a forcible reminder of the great events which have happened since the 
first publication of this work, in 1857, to read the language of the author at 
the end of the chapter on ‘‘ Limitations imposed upon Legislative Power by 
the Constitutions of the several States of the Union.’’ He there remarks that 
‘*the most superficial observer cannot fail to be struck with the great and 
growing uniformity in the fundamental organization of so many governments 
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which, in their several spheres, are absolutely independent; *’ but then goes on to 
say, ‘* On one subject alone does any considerable diversity of condition or differ- 
ence of opinion exist. That subject is rendered embarrassing beyond all others 
by disparity of race and by dissimilarity of climate and production. But our past 
history affords us reasonable grounds to hope and to believe that if the question 
be approached in the fraternal spirit which our history inculcates, and in the 
humane temper which marks our national character, a solution of the difficulties 
attendant upon it will be found, worthy of the practical sense to which we lay 
claim, and calculated to perpetuate that Union on which not only our dearest 
interests, but the best hopes of humanity depend.’’ This ** diversity of con- 
dition ”’ has indeed been removed, though the change has come only as the 
result of a terrible war. And the manifest tendency of late has been to still 
greater uniformity in the constitutional provisions of the different states. 

The great merits of this work have long since been recognized. Itisa 
learned, lucid, and interesting treatise, based mainly ‘‘ upon the decisions of 
American courts, and discussing the principles of statutory construction as 
they have been expounded and illustrated by these tribunals.’”” In some 
instances, however, the author has expressed his decided dissent from the 
decisions. Especially do we note his vigorous, and, to our minds, very con- 
vincing language in dealing with the vexed question as to the distinction 
between the obligation of a contract and the remedy for its infringement. This 
distinction was recognized in an early case (Sturgis v. Crowninshield, 4 Wheat. 
200), by Chief Justice Marshall, and stated in very broad terms; and that 
decision, with others that followed, is suggested as one of the causes which led 
many of the state legislatures to pass laws striking at the remedy of contracts 
in a very serious way, and which also led the state courts to sustain such leg- 
islation as constitutional. Subsequently, in Bronson v. Kinsie, 1 Howard, 
315, the Supreme Court, in a very able opinion rendered by Chief Justice 
Taney, so far modified the earlier decisions as to hold that the substantial 
remedy provided by the laws in existence at the time of the formation of the 
contract forms a material part of the contract, and that any legislation materi- 
ally impairing the vigor or efficiency of that remedy in just so far impairs the 
obligation of the contract; and this doctrine the author considers is held by 
many of the later decisions. Mr. Sedgwick declares his ‘‘ entire inability to 
distinguish between the obligation and remedy of a contract,’’ and his regret 
that the decisions have not generally pushed the reasoning of Chief Justice 
Taney to its legitimate and logical results, and given more efficient protection 
to contracts. , 

The present editor, Professor Pomeroy, has well performed a laborious 
task in the addition of very elaborate and valuable notes. In the examination 
and selection of the great number (about twenty-five hundred) of additional 
eases cited, he acknowledges, as will the profession, his indebtedness to the 
diligence and accuracy of Francis V. Balch, Esq., of the Boston Bar. His 
notes consist not only of these citations, admirably arranged with a brief 
statement, in most instances, of the precise point of the decision, but are in 
themselves quite elaborate and very valuable essays upon many of the impor- 
tant subjects treated in the main work, such as the right of eminent domain, 
trial by jury, vested rights, &c. 
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The work has been so long out of print that the present edition, with its 
extensive additions, must be generally sought after. 


In Memoriam, Samuel S. Fisher. Cincianati: Robert Clarke & Co., Print. 
1874. 


Tris volume tells in a loving manner the story of the life of Samuel §. 
Fisher, well known to the profession as one of the most prominent. patent 
lawyers in the United States, and late Commissioner of Patents, who, with his 
son, was drowned in the Susquehanna River, while on a pleasure excursion in 
a Rob Roy canoe, Aug. 14, 1874. 


Cotenancy and Partition: A Treatise on the Law of Co-ownership, as it exists 
independent of Partnership Relations between the Co-owners. By A. C. 
Freeman, Author of ‘* The Law of Judgments.’’? San Francisco: Sum- 
ner Whitney & Co. 1874. 


We seldom use the word ‘‘ genius,’’ but we are strongly tempted to apply 
it to Mr. Freeman. THe writes law books as one who never needed a training 
for the business. He turns out good work with an ease and rapidity bewil- 
dering to many an older writer. His first work was a model of the book-making 
art, indicating little chance for improvement. The present work shows that 
he did not exhaust himself on the first. Scarcely two years have elapsed 
since the first edition of Mr. Freeman’s judgments appeared, and we have 
now a new treatise upon an entirely different branch of the law, character- 
ized by much of the cleverness of his maiden book. 

Mr. Freeman’s merit as a law-writer, aside from fulness, consists chiefly 
in method and clearness. Mis arrangement of topics is usually such as to 
avoid repetition, and to cover the subject in convenient order. Thus, in the 
first eight chapters of the present work, he considers the nature of the differ- 
ent tenures coming within his general subject; then he considers, in the six 
following chapters, the relations, duties, and liabilities of cotenants to each 
other, and follows with a chapter concerning the rights of cotenants against 
strangers. To this point the order of topics seems perfect; but we come now 
to a jar. The sixteenth chapter, on the effect of the Statute of Limitations 
between cotenants, we should not be surprised to find anywhere in the 
average law book of the day; but in Mr. Freeman’s book we should expect to 
find it under the second of the divisions above named. And the seventeenth 
chapter, concerning part-owners of ships, is still farther out of place. The 
rest of the volume is taken up with the consideration of the dissolution of the 
cotenancy, that is, partition, and proceeds in natural order to the end. 

We have said that Mr. Freeman’s merit consists in clearness of statement 
as well as in method. The former is perhaps the more important of the two; 
and the author’s reputation is well sustained in this particular in the present 
volume. And he not only expresses in perspicuous language the essence of 
the cases, but he apprehends their relation to each other, and places them in 
proper connection. He writes like one who understands his subject in all its 
parts, and the relation of these to each other. 

We have been particularly pleased with the consideration of the liability” 
of tenants to each other for trespass and conversion, §§ 297-320. The sub- 
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ject is examined with fulness and success. We are inclined, however, to 
criticise somewhat the author’s consideration of the effect of a sale by one of 
the tenants of a chattel. Mr. Freeman thinks the true rule to be, in accord- 
ance with most of the American cases, that the assumption of independent 
ownership is a conversion, for which trover lies (§ 305), and also says that 
the purchaser is not liable in trover, though he takes sole possession of the 
chattel under a claim of ownership in severalty (§ 311). There are cases 
which sustain the author; but, as he approves of both positions, we should 
have been glad to see an explanation of them. Besides, Mr. Freeman takes 
no notice of the recent English cases in which it has been held in the Court 
of Queen’s Bench, and on error in the Exchequer Chamber, that it is no con- 
version for a pledgee of goods to repledge or sell the same. Donald v. Suck- 
ling, Law R. 1 Q. B. 585; Halliday v. Holgate, Law R. 3 Ex. 299. Is the 
situation of a cotenant in possession less favorable than that of a pledgee? 
We strongly suspect that Mr. Freeman has not gone to the bottom of the 
question. While we do not venture to suggest the true rule without further 
examination, we do not feel satisfied with the author's disposal of the point. 

Mr. Freeman omits a preface; whether because of the old adage that the best 
way to hide a man’s thoughts is to put them into a preface, we do not know. 
But let him not be mistaken. What law student in the land that is not more 
familiar with Mr. Bishop’s prefaces than with his text? 

We observe an improvement in the mechanical appearance of the present 
work over the previous one on Judgments ; and we notice a change in the 
author’s publishers. We regret, however, to see any, the slightest, evidence 
of padding. 


The Law of Injunctions. By Francis Hiti1arp, author of ‘* The Law of 
Torts,’’ ‘* The Law of New Trials,’’ &. Third edition, revised and much 
enlarged. Philadelphia: Kay & Brother, 17 & 19 South Sixth Street. 1874. 
Tue first edition of this book was published in 1865, and the second in 

1869. The author, his style, his mode of treatment of the manifold subjects 

he has compiled text-books upon, his merits and his defects, are well known 

to the profession. No man can keep writing law books for so many years, 
and on so many and so dissimilar topics, and conceal his qualities from his 
brethren. 

We gave at some length, and with some care, our estimate of the value of 
this work of Mr. Hilliard in our review of his second edition (4 Am. Law. Rev. 
148), and we have very little to add to or take from that statement, to make 
it express our present views of the edition before us. It is well known that 
Mr. Hilliard’s books command a considerable sale, greater indeed than those 
of many more careful writers. This may be ascribed to a somewhat general 
lack of discrimination among purchasers, or perhaps, more charitably, to what 
would be the real value of this book before us if it were more thorough, viz., 
the fact that they are digests, they contain the results of a large number of 
eases apropos of the subjects treated, and serve as indexes or directories to 
guide the lawyer or student on his way to a knowledge of the law; but neither 
lawyer nor student can safely rest in the belief that his knowledge is thorough, 
if it is derived from these books alone, any more than le could be sure he 
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knew the Suffolk Bar, when he had merely looked through the list of lawyers 
in the directory, from which perhaps the names of B. R. Curtis and Sidney 
Bartlett were omitted. Neither Mr. Hilliard nor the purchasers of this book 
on Injunctions can find any fault with his publishers, who certainly have pro- 
duced a thoroughly well executed book. This fact, and the subject treated, 


ought to add to the sale, which, as we have before stated, is already consid- 
erable. 


A Treatise on the Law of Contracts. By Witt1am W. Srory, Counsellor at 
Law. In two volumes. Fifth edition. By Metvitte M. Biceow. 
Boston: Little, Brown, & Co. 1874. 


Contracts furnish one of the principal excuses for the existence of law; 
they are as necessary to the civilized man as air or food. They attend on 
him even before his birth, and cluster around his grave. The midwife, on 
whose skill depends his safe arrival, and the undertaker, whose chief glory is 
his fate, are equally moved in their ministrations by contract. Contracts, torts, 
and crimes are the few, simple, naked tupics of the philosophy, science, or art, 
whichever it may be, which we profess, and calllaw. Ambitious treatises have 
been, and probably always will be, written in every language, in explication 
of the first and chiefest member of the trinity of the law; and in our opinion 
the requirements of our profession will always be such as will enable the 
competent author to find room for his treatise on this most necessary subject. 
The high places in legal authorship are never crowded. 

The younger Story’s work on Contracts is well known. It was first pub- 
lished in 1844, designed primarily as a text-book for students, but found of 
great value to practitioners. In his first preface the author said that Mr. 
Metcalf ’s articles on ‘‘ Contracts,’’? published in The American Jurist, had 
they been completed, would have rendered his work unnecessary. Mr. Met- 
calf’s articles were completed, and were published by him in 1867, Mr. 
Story’s work then having run through four editions; and although Metcalf on 
Contracts is one of the most masterly books on the subject ever published, 
and is sought by both student and lawyer, yet we are confident, notwithstand- 
ing this statement of the learned author, that the profession, both in this 
country and in England, not only will not find this fifth edition of Story 
unnecessary, but will welcome it as a great addition to their sources of knowl- 
edge. 

The editor of the edition before us is now remarkably well known for a 
man of his years; and the profession feel sure that patient industry, care, and 
attention always accompany him to his work. Eighteen years having elapsed 
since the fourth edition was published, the amount of labor necessary even to 
cite the additional cases can in some measure be appreciated. Besides this, it 
was thought best to revise the text considerably; and we are told in the pref- 
ace, that some two hundred pages of the former editions have been gained in 
the revision, in part by bringing together disconnected subjects, and in part 
by omissions. Two new chapters, one on Bills of Exchange and Promissory 
Notes, and one on Telegraph Companies, and some fifty sections, have been 
added, and several sub-chapters have been rewritten. A new Table of Cases, 
one of the largest, the editor says, to be found, has also been added. The 
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work has been done thoroughly and well, and we regret that we have not 
space to discuss it more in detail. With Mr. Bigelow’s additions we can cor- 
dially recommend the book to the profession as the fullest and most thorough 
work on contracts in the English language. It is witha] attractive in appear- 
ance, and lies open well in the hand, showing that the publishers have done 
their duty by it. 


The Principles of Equity, intended for the Use of Students and the Profession. 
By the late Epmunp Henry Turner Snety. Third edition. By Joun 
Ricuarp Grirrita. London: Stevens & Haynes. 1874. 

Tue second edition of this treatise was noticed in this Review in October, 
1872; the first edition had appeared in 1868. We are glad to see evidence of 
its growing popularity. As a second book in equity, we are inclined to think 
it the best which has been published. Mr. Haynes’s Outlines of Equity is a more 
elementary book, and we know of nothing better than that as an introduction to 
this branch of the law. Mr. Snell’s treatise presents compactly, and (consid- 
ering the size of the book) with remarkable comprehensiveness, the leading 
points on the various heads of equity jurisdiction. And its selection of the 
most recent English cases is very valuable. In comparing it with Goldsmith’s 
Equity, which is a useful and highly praised book, we have found it more 
satisfactory. It will not of course supersede Story; but for the student who 
has already read Haynes, and for the practitioner who desires a convenient 
vade mecum, this book can be safely recommended. The omission of any 
reference to American decisions of course impairs its value in this country; 
but that objection applics with equal force to the valuable manual of Josiah 
W. Smith, a book which we have found of constant service. 


The Law of Torts or Private Wrongs. By Francis Hritrarp, Counsellor 
at Law. Fourth edition. Greatly enlarged. In two volumes. Boston: 
Little, Brown, & Co. 1874. 


Iv our notice in this number on The Law of Injunctions, we have taken oc- 
casion to express our views of the nature of Mr. Hilliard’s work as a legal 
writer. Those opinions apply to all his books. They apply to the one before 
us. His defects of form and substance are apparent in every one of the trea- 
tises he has written. This book on Torts was originally published in 1859; 
the third edition appeared in 1866; and to that have been now added, some- 
times by simple citation, and sometimes by a brief statement of the points 
adjudicated, a very large number of the cases decided since 1866. It would 
be useless for us now to point out in detail to the profession the merits of this 
book. It is an old acquaintance, refurnished with ‘* modern instances ; ’’ and 
to the additions since the last edition this brief notice is principally directed. 
These seem to have been selected with the author’s usual discrimination, and 
certainly increase the value of the work. The nature of the subjects treated, 
the great variety and subdivision of topics, makes it a work of great labor 
and importance to prepare well for a new edition after the lapse of so many 
years. 

The presswork, lettering, and binding give the book a very creditable ap- 
pearance. 


4 

4 

4 

£ 
} 

XUM 


344 BOOK NOTICES. 


Hale v. Everett. 


WE are indebted to the courtesy of John M. Shirley, Esq., the official re- 
porter, for advance sheets of the forthcoming volume of Reports of Decisions 
of the Supreme Judicial Court of New Hampshire, containing, besides the in- 
teresting case of Eastman y. Clark, illustrative of the question how far the 
sharing of profits tends to establish the relation of copartnership, the case 
decided in December, 1868, and quite generally known as ‘* the Unitarian 
Church case,”’ the technical name of which heads this notice. 

In the latter case the complainants were in their bill in equity averred to be 
members of ‘* The First Unitarian Society of Christians in Dover;’’ and their 
complaint was in substance that the wardens and the majority of the parish 
were employing as preacher for the Society a pure theist, who openly dis- 
avowed his belief in Christianity; and they prayed that the wardens might be 
enjoined not to permit such use of their pulpit for the future. . 

The preacher so employed was Mr. Francis Ellingwood Abbot, a young 
gentleman admitted on all hands to be in every way of the most admirable 
character and of distinguished ability. He had been regularly settled in 1864, 
very soon after the completion of his theological education, as the minister of the 
parish, and acted as such till the early part of the year 1568, when he found 
that such a change had taken place in his opinions that he could no longer, in 
his judgment, call himself a Christian; and he, consequently, so stated to his 
parish and resigned his charge. The majority of the society, however, wished 
to enjoy his ministrations, and made arrangements with him to that end. A 
new organization was formed, which made these arrangements. Whether such 
new organization was or was uot formed, and whether by its formation its 
members ceased to be members of the parish, were questions in the case, 
which were more or less discussed, but, as we cannot but think, rather loosely; 
for the establishment of the atlirmative of the propositions should have been 
fatal to the plaintiffs, who averred and maintained it. 

The court (p. 106) use the following language in their opinion: ‘* Having 
found, as matter of fact in this case, that these defendants had, on or before 
the 9th day of June, 1868, not only, as they supposed, formed a new and inde- 
pendent society ‘for the promotion of free religious principles,’ but had 
abandoned and intentionally seceded from the First Unitarian Society of 
Christians in Dover, it follows that they forfeited all right to that society’s 
property or any part thereof, or to the use of any property which belonged or 
the use of which belonged to the old society, and hence have no further claim 
to the use of the meeting-house in question for any purpose whatever. 
Hence it follows that the injunction asked for in this case should be granted, 
as well upon the facts of the case as upon the law.’’ 

(The 9th of June, 1858, was prior to the filing of the bill of complaint.) 

It would seem to be difficult to decide a case otherwise than upon the facts 
as well as the law; and we venture to think that the court intend to say that 
the facts are so clear and simple that there can be no question how the law 
should apply to them. And so Mr. Justice Doe appears to think; for he says, 
in his dissentient opinion (p. 237), ‘* If the defendants were seceders from the 
corporation, and not members of it, the bill should be dismissed, because it 
can be maintained only on the ground that they are members of the corpora- 
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tion, controlling it or its property in an unlawful manner. If they were not 
members, they would be mere trespassers, and an action at law would lie, or the 
police could be called in to protect the house against invasion; there would be 
nothing in the case to give us chancery jurisdiction. When there is a plain 
and adequate remedy at law, and the plaintiff’s right has not been estab- 
lished at law, a bill for an injunction does not lie to prevent a simple tres- 
pass.”’ All which seems obvious and conclusive. The court have found the 
facts, and the dissentient justice applies the law to them in a manner which, 
in our poor judgment, leaves nothing to be said, except that the bill must be 
dismissed. 

The court (p. 107) had read the first draft of the dissenting opinion before 
concluding its own opinion; but, while it devotes some twenty-five pages to 
various historical and theological matters, it does not allude to the brief and 
pointed sentence which one would think made an end of the case. It may be 
that it was not contained in the first draft; but it would be very odd that such 
a point should have occurred to one judge, and not have been brought to 
the notice of his brethren, unless we conclude that in the ardent pursuit of 
grand questions, a small though decisive one has escaped attention. 

Perhaps theological polemics are too fascinating to the human mind to 
permit its working well and soundly while under their influence. At any 
rate, the court (Mr. Justice Sargent) on the one hand, and Mr. Justice Doe 
on the other, revel at very great length in law, history, and theology, so 
that the case will be a very mine of learning to the student and the prac- 
tising lawyer. But the opinions, each of course very able, and the latter 
particularly pungent and witty, are too nearly balanced in point of weight to 
permit the case to become one of controlling authority. 

The result was, that an injunction was granted forbidding the defend- 
ants to permit any doctrines to be preached in the church ‘‘ subversive of the 
fundamental principles of Christianity as generally received and holden by the 
denomination of Christians known as Unitarians.’’ 

The decision rests mainly on the ground that the name of the society and 
its practice since its formation in 1827 indicated that its property was held in 
trust for the promotion of the said fundamental principles. 

But certain provisions of the constitution and statutes of New Hampshire 
are carefully considered in both the opinions. 

Mr. Abbot resigned his pastoral charge before the decision was given. He 
was perfectly frank in all his conduct, and his course commanded and received 
the respectful regard of the court. Mr. Justice Doe maintained that, though 
Mr. Abbot himself denied that he was a Unitarian or a Christian, yet, upon 
the authority of such men as the extremely conservative Dr. Peabody and of 
the whole Unitarian denomination, he was in fact both. His remarks upon 
this and several other points will be found extremely diverting. The case 
occupies two hundred and sixty-six pages of the volume. 


Weekly Notes of Cases, argued and determined in the Supreme Court of 
Pennsylvania, the County Courts of Philadelphia, and the United States 
District and Circuit Courts for the Eastern District of Pennsylvania. 
Philadelphia. 

publication, as its name implies, contains notes,’ not full reports 
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of cases; it is published every Thursday, and is designed to include a digest 
of all the cases determined in the courts named in its title, down to the Satur- 
day preceding the day of its publication. Like the Weekly Notes of the In 
corporated Council of Law Reporting for England and Wales, this publication, 
if managed with care and judgment, can be of great advantage to the local 
practitioner. 


The Revised Statutes of the State of New York ; as prepared by the Commis- 
sioners appointed under Chapter XXXIIL. of the Laws of 1870. Part IIL. 
Chapter XIX. Albany: Weed, Parsons, & Co., Printers. 1874. 
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UNITED STATES.’ 


Tue Supreme Court.—This court came in at the .beginning of the 
‘ annual session to encounter a heavier docket than ever. Some six hundred 
cases stand on the list for argument, about seventy more than were on the 
calendar last year. The business of the court is nearly two years in arrears, 
and there seems little hope of ever reducing the constantly increasing accu- 
mulation, unless some radical reform is made in our system. The steady 
growth of our population, the creation of new states, the ever-varying exper- 
iments of constitution-makers and legislators, the more intimate business asso- 
ciation between the citizens of different states, and the mass of litigation 
which of necessity has grown out of the general disturbance of established 
relations caused by the war, have increased enormously the business of the 
federal courts, and it is obvious that this increase must continue. If the 
court cannot keep up with its work now, it never will be able to. This is a 
very serious evil, which the legal profession is apt not sufficiently to appreciate. 
Delay of justice is in many cases equivalent to denial. A suitor who is told 
that he cannot obtain his undoubted rights in less than three or four years can 
hardly be convinced that justice isdone him. The larger the amount involved, 
the more important that he should have what is due him instantly, the greater 
the possibility of delay ; and when to delay is added the chance of error, lead- 
ing to a reversal of a favorable decision, he may well feel that to litigate is to 
spend his substance for the benefit of a remote posterity, and prefer to take 
half what is due him rather than lose the whole. 

A system which insures a delay of two or three years is a reproach, and its 
reform is imperative. The trouble is not in the court. The cases are heard 
as fast as they can be considered, and decided with no unnecessary delay. 
Indeed, in view of the large number ot cases where the court is divided, we are 
inclined to say that hardly enough time is given to consultation, and that 
further time would be well spent in the effort to reconcile conflicting opinions. 
At the same time we recognize the fact that, with the constantly increasing 
docket, protracted consultations are impossible. Nor can we say that the 
annual sessions of the court should be longer. The difficulty is in the system, 
and certain remedies at once suggest themselves. The right of appeal should 
be much restricted; and the decision of the Circuit Court should be final, except 
in cases involving constitutional questions, cases where the court is divided in 
opinion, or considers the question of such importance as to certify that it 
should be carried to the Supreme Court, or cases where the amount involved is 
very large. We are not inclined to agree with those who think that in all cases 
the costs of appeal should be increased. If appeal is allowed at all, it is that 
justice may be done, and therefore it should not be fettered by burdensome 
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expenses; but the power of the appellate court to impose a penalty where an 
appeal is frivolous, should be greatly increased, for whoever delays justice 
without reason should suffer an adequate punishment. 

At the same time that the right of appeal is restricted, the number of Cir- 
cuit judges should be increased; and they should be required to sit in bane 
to determine questions of law. The rights of the suitor are suiliciently 
guarded when an appellate tribunal is secured, consisting of several judges, 
so that his case can be determined after careful argument and deliberate 
consultation between men of different minds. A tribunal so constituted 
would be quite as competent as the supreme courts of the states to sit asa 
court of last resort. A multiplication of appeals is more likely to defeat than 
to further justice. ' 

We earnestly recommend this subject to the attention of the bar all over 
the country, that the reform which must certainly come may be well con- 


sidered, and not a temporary make-shift devised by legislators outside the 
profession. 


Tae Bankrurt Act. — The views which we expressed in the last number 
of the Review in reference to the policy of the amendments to this act made 
at the last session of Congress, have only been confirmed by what we have 
seen of its working since. As the law stands to-day, we have no system 
which can be relied on to secure the equal distribution of a bankrupt’s assets 
among his creditors. The state insolvent laws are suspended, and there is 
no efficient substitute. The result is that preferences are the rule; and, instead 
of an equal division, we have the scramble for the lion’s share of the plunder, 
which it is one object of bankrupt legislation to prevent. The effect of all the 
cunningly devised protections to fraud with which the amendments were filled 
has been nicely calculated by the business community, and rogues prosper at 
the expense of honest men. We do not hesitate to say that it would be better 
to repeal the law altogether than to retain it in its present shape. 

We regret to find that this opinion is not shared by some of our contem- 
poraries, as, for exampie, the Chicago Legal News, which remarks with evident 
gratification, ‘‘ It would be almost as much of a task to restore the old order 
of things in bankruptcy as it would to restore the Fugitive Slave Law.” 
The News is hostile to the old system, because ‘ it treated every man who was 
in embarrassed circumstances as a scoundrel, and gave an honest debtor no 
chance to turn himself,’’ and because ‘‘ it has been the ruination of thousands 
of honest men, who, if they had had the forty days allowed by the present 
law, would have been able to save themselves from bankruptcy.’ 

In reply to these arguments, we can cnly call the attention of the News to 
two facts, tolerably familiar to business men: first, that the creditors of an 
honest debtor, in ninety-nine cases out of a hundred, are even more anxious to 
keep him out of bankruptcy than he is to keep out, since to put him in is only 
to diminish their dividends by the expenses of the proceedings; second, that 
a debtor rarely, if ever, fails to meet his commercial paper, except by accident, 
until he has made every effort to “‘ turn himself,’’ has exhausted every expe- 
dient, and insolvency can no longer be deferred. Fourteen days is long 
enough to determine whether the failure to pay is merely accidental. Cer- 


tai 
fo 
is 
ar 
of 
be 
ex 
at 
XUM 


SUMMARY OF EVENTS. 851 


tainly, after a deliberate failure, a debtor’s condition rarely improves within 
forty days, so that he can resume. The extended time now allowed, therefore, 
is valuable merely to the debtor, and to him because he is enabled to make 
arrangements that will prevent bankruptcy, or at least will make its processes 
of little benefit to creditors. 

Whether the imaginary Afrites who owe nobody, and are owed by every- 
body, known to our public men as the “ ereditor class,’’ have any relief to 
expect from the present Congress, we cannot say; but, if any comes, we shall 
attribute it to the chastening influence of the recent elections. 


Removar or Suits From State To Unitep States Courts. — SuPREME 
Court. Home Ins. Co. of New York v. Morse et al. —The court (Hunt, J., 
giving the opinion, Warre, C. J., and Davis, J., dissenting) deciare uncon- 
stitutional the Wisconsin Statute of 1870, which makes it unlawful for a fire 
insurance company to do business in that state, unless it has first filed in 
the office of the Secretary of State a certificate of the appointment of an 
attorney, on whom legal process can be served, which certificate shall con- 
tain an agreement that such company will not remove any suit commenced 
in the state courts into the federal courts for trial, on the ground that 
it is an obstruction to the absolute right of a citizen of another state to 
remove its cases into the federal court, and that the agreement of the insur- 
ance company not to remove, which agreement would not be valid to oust the 
jurisdiction of the federal courts in the absence of statute, derives no sup- 
port from an unconstitutional law, and properly may be treated as a nullity. 
The Chief Justice, on the other hand, can see no hardship, nothing unreason- 
able, in the Wisconsin regulation, and dissents on the ground that as a state 
may exclude a foreign insurance company from doing business in its territory, 
it may regulate its admission in any manner it sees fit, and may require it to 
become its citizen, pro tanto, and submit, as its citizen, to its courts. 


Tue WasninGTon Conspiracy CASE. —CRrIMINAL Court oF THE 
trict or CotumBiA. United States v. Whitley et al. — This case, which has 
become generally known as the Safe Burglary Case, deserves, from its prom- 
inence among the revelations of the inside history of the District gov- 
ernment, from its novelty, and from the curious tissue of circumstantial 
evidence developed at the trial, more than a passing notice ; and, as the prose- 
eution was conducted by the Attorney-General, we give it place under the 
head ** United States.’’ Without commenting on the result of the trial, or the 
evidence of tampering with the jury, we copy, by the kind permission of 
the editors of the New York Evening Post, the following careful account of 
the trial, from its issue of November 30 : — 


The persons indicted were Hiram C. Whitley, chief of the Secret Service Divi- 
sion of the Treasury ; Ichabod C. Nettleship, of Newark, assistant chief therein ; 
Albert Cunz, of New York, a clerk in that office ; Richard Harrington, Assistant 
District Attorney of the United States in the District of Columbia, and who held, 
in connection therewith, the office of secretary of the late district government, with 
asalary of $3000 a year (a son of the late Chanceilor Harrington, of Delaware) ; 
Arthur B. Williams, a well-known but not equally respected criminal lawyer of 
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Washington; and Gustave Zirruth and Michael Hayes, described rather vaguely in 
the indictment as “ citizens,” and who seem to have had no very settled occupation. 
Nettleship broke bail and absconded. Cunz, on his arrest in New York, procured a 
writ of habeas corpus from Judge Blatchford to inquire into the validity of the arrest; 
and the decision remanding him into the custody of the Washington officers was not 
rendered until after the trial of the case began, and he has not yet been tried. 
Hayes and Zirruth were admitted as witnesses for the United States, so that Whit- 
ley, Harrington, and Williams only were on trial. The prosecution contended to the 
jury that three other officers of the Secret Service — William W. Applegate, Abner 
B. Newcomb, and Thomas Shailer— were also assistants in the conspiracy. The 
prosecution was conducted by Mr. C. H. Ilill, Assistant Attorney-General of the 
United States, and Mr. A. G. Riddle, of Washington; and the defence by Mr. N, 
B. Smithers, of Dover, Del., with Mr. W. D. Davidge and Mr. S. H. Henkle, of 
Washington. 

Columbus Alexander, against whom the conspiracy is alleged to have been con- 
cocted, is a wealthy resident of Washington, of Southern sympathies, bu: of high 
character, although extremely persistent and bitter in controyersy. He «3 one of 
the most active opponents of the district government, and appeared by counsel be- 
fore the Congressional Committee. While the committee was examining into the 
accounts of the Board of Public Works, the books of John O. Evans, a contractor, 
were produced, and were attacked by the memorialists as not genuine. Alexander, 
particularly, who had been a blank-book manufacturer in former years, declared that 
they were too new and unsoiled to be Evans's real books; and some sharp words 
passed between him and Harrington, who was one of the counsel for Governor 
Shepherd. This took place about the end of last March. The evidence of the 
prosecution in the recent trial tended to show the following facts : — 

Zirruth, who lives in Newark, was sent for, as he said, by Nettleship, and told to 
go to Washington and try to get acquainted with a Mr. Demaine, a surveyor there 
and an acquaintance of Alexander's, which he did by pretending that he thought of 
opening a beer saloon, and desired information about property. He gave his name 
as Miller. He seems to have shown himself not quiie the man who was needed ; and 
Michael Hayes, a shrewd, cool, wary, and unscrupulous man, who had been employed 
in the Ku-Klux troubles, was engaged in his stead. Hayes testified that on the 6th 
of last April an officer of the Secret Service called on him at his house in Roosevelt 
Street, and told him that Colonel Whitley wished to see him at his office at 56 
Bleecker Street; that he went up there, and was kindly received by Whitley, who 
told him that he had a job for him and wanted him at once to go to Washington and 
“connect with Netileship ” at the Metropolitan Iotel; that he went on to Washing- 
ton on the night of the 6th, went to that hotel, and, not finding Nettleship, telegraphed 
back to Whitley, “Nobody here: what shall Ido? M. Hayes.” The government 
proved the delivery of this message at the office in Bleecker Street on that day, and 
when Whitley was there; but there was a dispute as to whether the name in the 
receipt book was written by Whitley or by his clerk, Cunz, who could sign his name 
exactly like him, although it was admitted that it was written by one or the other. 
Hayes afterwards met Nettleship, however, who was staying at the Owen House in 
Washington, and who, he says, gradually let him into the conspiracy. Hayes was 
introduced by Zirruth (whom he never knew before) by the name of Butler to 
Demaine, and told him that he knew where the genuine books of Evans were con- 
cealed, and declared he could get them; and desired an introduction to Alexander. 
This Demaine procured him. Hayes (stiil known as Butler) told this story to Alex- 
ander, who declared his desire to get hold of Evans’s books, but refused to pay any 
thing more than the actual expenses for procuring them. Several interviews took 
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place between them, Hayes putting off the time of getting them by various excuses. 
He then returned to New York, where, through Nettleship, he was put into commu- 
nication with a professional “‘cracksman,” named George E Miles, a/ias Albert Bliss, 
alias Albert Williams, who, with another named William Benton or Walter Brown, 
was procured to aid in the conspiracy, and afterwards went to Washington. On the 
19th of April, Arthur B. Williams came to New York, and was in communication 
with Nettleship, although his ostensible reason for being there was to get a man 
named Kirtland, whose testimony was needed before the Congressional Investiga- 
tion Committee. While here he received, on the 21st of April, a telegram from 
Harrington, saying, ‘‘ Ask N. tocome back with you.” The history of this telegram 
was very curious. The telegraph office at Washington could not produce the-origi- 
nal, but only a repeated message, telegraphed back from New York, of the message 
originally sent and actually delivered, the original having been lost. The officers 
of the telegraph company at Washington testified that, according to appointment, 
Harrington and Williams called there in September to look over their telegrams, 
which were given them after having been counted, and among these there was the 
missing message; and that, when they had returned them and left, Whitney, the 
superintendent, counted the messages given back, and found that this one was miss- 
ing, and consequently telegraphed to New York for the copy actually on file. Some 
difficulty existing, in consequence, in making proof of this despatch, it was post- 
poned, and (although actually printed in the Washington newspapers) was not 
formally admitted in evidence until the last thing before the arguments. Henry 
Williams, a brother of Arthur, then went on the stand, and swore that he wrote 
the original telegram for Harrington, and that it read “‘ Ask G. to come with you,” 
and referred to Mr. Genet, a lawyer of New York, who had been called upon by 
Arthur B. Williams in reference to Kirtland. 

On the morning of April 22, Harrington received an anonymous letter from New 
York, in an envelope with the name of the St. Nicholas Hotel stamped on it, inform- 
ing him that the safe in the District Attorney’s office was to be blown open on the 
night of the 22d or of the 23d (Wednesday or Thursday), and that the writer, who 
professed to be a thief, had first been employed to do it, and then had been discarded 
and some one else engaged in his stead, and hence his betrayal of the intended 
burglary. The handwriting was disguised, and no proof was introduced to show 
whose it was. A day or two before this, it ought, however, to be said, Hayes (as he 
said, at Nettleship’s direction) had called on Harrington on pretence of some business 
about a counterfeiting case in West Virginia, and had been shown by Harrington, 
who was busy at the time, into the back office, where the safe was, and where he 
could examine the room. Harrington joined him in a few minutes, and said he had 
nothing to do with West Virginia, and he must go to the Treasury, and so dismissed 
him. On the 23d of April, Hayes again called, with Miles (one of the burglars), and 
was again shown into the back office, where Miles examined the safe. Harrington 
came in, the same conversation took place about the West Virginia counterfeiting 
case, and Harrington made a similar reply to the last, and the two men departed. 
The same day, at about dusk, Hayes took Benton to Alexander's house, and intro- 
duced him as the man who would bring Evans’s books to him; and Benton promised 
Alexander to bring them that night. 

Hayes testified that the agreement was that Benton and Miles were to be watched 
and followed; that Benton should carry the books, which would be found in the 
District Attorney’s safe, to Alexander, and while they were together they were both 
to be arrested, and Benton was to declare that Alexander had employed him to break 
open the District Attorney’s safe. He was to remain in jail a short time, but was 
finally to be admitted to bail, and be allowed to escape. Hayes returned on this 
night to New York. 
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Harrington showed the anonymous letter he received on Wednesday morning to 
several persons, but did nothing on that night except to order the building to be 
lighted up. On Thursday, however, he thought the letter of more importance. In 
the afternoon of that day he brought some of Evans’s account books to the office, 
and put them into the safe, and in the evening sent for Richards and Clarvoe of the 
Washington police. He told Richards that he thought, as there was nothing of 
much value in his safe, whoever might break it open would be searching for papers, 
and that the more he thought of it, the more he thought this was a search for the 
books of John O. Evans, and that Alexander was connected with it. Richards 
suggested that some officers should be sent to watch the building; but Harrington 
objected, and said he wanted no one present except Richards, Clarvoe, and himself, 
and that, if nothing came of the matter, it might be kept secret ; that if, however, an 
attempt was made, he wanted the men followed, particularly the one who carried 
any bag or bundle, in order to see “ with whom he connected.” This was finally 
agreed to, and the three started for the building used by the District Attorney, which 
is opposite the City Hall and about three hundred feet from the headquarters of the 
Washington police. On their way they met Arthur B. Williams, who, it was agreed, 
should watch with Clarvoe in a covered stoop or porch near by, while Harrington 
and Richards went into the building, and took their station in a small room behind 
the room where the safe was. While they remained here, two suspicious visits were 
made to the building, one by a man who felt his way along the passage-way until 
he came to the door, and to whom Harrington spoke, when he gave a grunt and 
went rapidly out, and another by one who came into the passage-way, lighted a 
match, and almost immediately went out too. Richards then said it was useless to 
stay longer, as the men would not come back there after finding out that there were 
persons in the building. He and Harrington accordingly left, and after a long circuit 
took up their position behind a bill board, on the opposite side of the avenue, near 
the City Hall. As they did this, a man standing between it and the street suddenly 
left and walked away. From his appearance this was probably George Miles. 
This was between eleven and twelve o’clock; the moon was about an hour high, but 
was then setting, and a great many colored people were passing, there having been a 
colored ball in the neighborhood. Ten or fifteen minutes afterwards two men came 
from Four-and-a-half Street, walked into the District Attorney’s office, shut the out- 
side door, and thrust open the door leading from the passage into Harrington’s outer 
office, so that the noise was distinctly heard where Richards and Harrington were 
standing, about one hundred and fifty feet distant. One of the men then opened 
the window and shut the blinds. 

Richards now urged, and urged repeatedly, that the men should be arrested ; but 
Harrington objected, because he said that he knew some persons had employed these 
men, and he wished to find out “ with whom they connected.” At this time Thomas 
Shepherd, a brother of Governor Shepherd, came past the place where Harrington 
and Richards were, and was impressed into service. Richards, finding Harrington 
immovable, went to the police office and told an officer named Lee to take his sta- 
tion in the alley behind the District Attorney’s office, directly behind that building. 
Going afterwards to see whether he was there, he found him at the corner of the 
alley, some distance east of the building, and Lee told him that Harrington had met 
him, and had countermanded the order and placed him where he was. Richards 
then went out and found three patrolmen, and stationed them directly behind the 
office, so that escape that way from the building was impossible. 

Meanwhile the men inside were heard working at the safe, and at about two 
o'clock a loud explosion was heard, caused by the blowing open of the safe. In 
fifteen minutes the two men came out together, one of them carrying a bag which 
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contained the contents of the safe. They crossed to the corner of Fifth and D 
Streets, when Miles went down D Street, followed by Arthur B. Williams, and dis- 
appeared somewhere near the Unitarian Church ; and Benton, who carried the bag, 
went up Fifth Street towards E Street, followed by Harrington, Richards, Clarvoe, 
and Shepherd. They were met by Williams, who went up Sixth Street. Benton 
walked on a little in advance of them, it being then very dark. He went from 
street to street until he got to H Street, and then, losing his way, turned and asked of 
those following where F Street was, and, being told, retraced his stepe and came to 
the house of Mr. Alexander, at the corner of Tenth and F Streets. Those who 
were following him took up their station on the opposite side of the street. Benton 
rang the visitor’s bell, and, failing to make any one hear, he went down the steps 
and rang the servant’s bell underneath, so that the noise was heard across the street. 
He then crossed and asked Harrington who lived there, and, receiving no answer, 
asked if “ Mr. Columb—” and on Harrington saying Columbus Alexander, he re- 
plied, “ That is the name.” Harrington told him that Alexander did live there. 
He returned and again rang the bell, but could make no one hear. Richards in- 
sisted that he should be arrested, and this was finally done, and the man was taken 
to the police office. His declaration was that Alexander had employed him to break 
into the District Attorney’s office and to steal the books of Evans. He was then 
lodged in jail. 

During some of his journeys between New York and Washington, Hayes had 
stopped in Baltimore and told Downes, Dorsey, and Carter, three old comrades of his 
while in the Secret Service in the South, enough to let them know that an attempt 
was to be made to blow open a safe belonging to the government. They went to 
Washington and saw the Secretary of the Treasury, it being supposed that the safe 
was at the Treasury, and he referred them to Madge, the Supervisor of Internal 
Revenue. When the safe in the District Attorney’s office was broken open, it was, 
of course, known that this was the one to which Hayes had referred ; and on Sunday, 
April 26, Madge had an interview with Harrington and Governor Shepherd at the 
Arlington Hotel, and suggested that Carter should be employed to aid in investigat- 
ing the affair. This suggestion was declined, and Harrington said he had seen Benton 
in jail, who declared that he had been employed by Alexander. About the first of 
May, Carter called on Madge, and told him that the affair was a conspiracy by Har- 
rington and others against Alexander, and that he was going to see Alexander in 
respect of it. This intelligence Madge sent to Harrington, who went to his office 
immediately and urged him to give employment in his office to Carter, and promised, 
if he would do so, that he (Harrington) would provide the money, so that it should 
cost the government nothing. Madge declined. A day or two afterwards Thomas 
P. Somerville, a well-known criminal lawyer in this city, appeared in Washington, 
and called on Harrington in behalf of Benton, whose attorney he represented himself 
as being. Through Somerville an affidavit was made by Benton reiterating his former 
story. The affidavit itself, however, having been lost, was not in evidence, nor were 
its contents proved. Somerville returned to New York on the 5th, and on the 6th tele- 
graphed to Harrington he would be in Philadelphia that night. Harrington immedi- 
ately started for Philadelphia, and saw Somerville (and, as the prosecution argued, 
Nettleship also) at the Continental Hotel, and returned to Washington by the night 
train. What occurred at the interview did not transpire at the trial, as Somerville 
was not a witness. On the 7th of May, Hayes, who had kept himself out of the way 
for some days, called, as he said, at Nettleship’s request, on Somerville in New York, 
and made an affidavit. This also had been lost, and, in consequence of the absence 
of a witness, its contents could not be proved. Hayes, who says he received about 
this time three hundred dollars from Nettleship through Albert Cunz, then started 
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for Canada, and put up at the Commercial Hotel in Toronto, under the name of 
William Lines. He continued in communication with Nettleship and Cunz. Mean- 
while the Congressional committee investigating the affairs of the district were 
directed to inquire into the safe robbery, and great efforts were made to find Hayes, 
or Butler, as he was called. Mr. Banfield, the Solicitor of the Treasury, on the 18th 
of May telegraphed to Whitley to do all he could to find Hayes. Soon afterward. 
Nettleship went to Toronto, and put up ata hotel under the name of J. C. King; 
saw Hayes, and urged him to make a fuller affidavit exonerating the Secret Service, 
and, if he agreed to do this, to telegraph to Applegate, at the office in Boston, where 
Whitley then was: ‘ Securities good ; invest. You have my address. M. Johnson;” 
and said that Newcomb would come on to procure the affidavit. Hayes actually 
wrote the telegram, but at last refused to send it; and Nettleship left Toronto, and 
at Harrisburg, Ontario, telegraphed to Applegate a despatch almost precisely similar 
to the one he had desired Hayes to send. This was received in Boston, Saturday, 
May 28; and on the following Monday, May 25, Whitley wrote from Boston to 
Newcomb at New York, informing him that he had just learned that Hayes was at 
Toronto under the name of Hines, and directed him to go there and endeavor to get 
him to go to Washington to appear before the committee, and, if he would not, to 
find out whether any of the Secret Service Division were engaged in the conspiracy, 
and to get a deposition from him. The prosecution argued that this letter was merely 
written to be shown, and that Whitley had known all along where Hayes was, and 
supposed from Nettleship’s telegram to Applegate that he would make a deposition 
such as Nettleship desired; and that Newcomb acted under secret instructions. New- 
comb went to Toronto and put up at a hotel under the name of Bowman. His 
account and Hayes’s as to what passed between them differed radically. Hayes 
refused to make any other affidavit, and finally Newcomb returned to New York, on 
May 28. On that day Whitley telegraphed to Mr. Allison, chairman of the Investi- 
gation Committee, that Hayes was at Toronto. Hayes remained there for some 
time after, and received money from Cunz and a friendly letter from Newcomb, 
under the name of Bowman, telling him that the committee was doing very little, 
and asking him to let Newcomb know if he changed his residence. Finally he left 
Canada; came to New York; saw Michael Bauer, of the Secret Service Division, 
and sent a message by him to Albert Cuyz, who called on him and told him that 
Nettleship wanted to see him at Newark. He went to Newark and saw Nettleship, 
who gave him fifty dollars, as he says, to persuade him not to go to Washington; 
but Nettleship told some friends, after Hayes left, that it was to prevail on him to 
go to Washington, where he would be arrested. Hayes, who had been all along in 
communication with Mr. Downes, of Baltimore, went on to Washington with him, 
and went before the committee, and told substantially the same story he told after- 
wards at the trial. He was immediately arrested by Harrington for complicity with 
the safe robbery and lodged in jail. This was towards the end of June. 

Zirruth testified that after he left Washington he was prevailed upon by Nettleship 
to leave Newark and keep himself secret, but he always went back, and was as 
frequently sent away again; that once, in Newark, in the presence of Mr. Guild, 
Nettleship’s lawyer, Nettleship urged him to make an affidavit that when he was in 
Washington he saw neither Hayes nor Nettleship, and, on his refusing, made an 
appointment with him to go to the office in New York and see Colonel Whitley; 
that he went there, and, in Whitley’s presence, Nettleship again urged him to make 
such a statement, but without success. While he was away he said that Guild, in 
Nettleship’s behalf, paid his wife ten dollars a week. Downes, who was looking up 
evidence for the government, at last found Zirruth, who told him his story, as he 
also did to a reporter of the Sun. After this it was agreed between him and Nettle- 
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ship that he should have a thousand dollars if he would go to Europe. A ticket was 
bought, and he was actually placed on board the steamer, when he went on board a 
tugboat on the other side of the vessel from that on which he had embarked, and 
came back to New York, and communicated with Downes, who took him to Wash- 
ington. This was about the lst of October. Zirruth mentioned, among those actively 
engaged in these matters, John J. King, Assistant United States Attorney at Newark ; 
Guild and Corry, two lawyers there; and Bailey, a United States deputy marshal, 
living at Jersey City. He was corroborated by his son, who testified to receiving 
money for his mother from Guild; and by the agents of the Cunard Steamship 
Company at Jersey City, who testified that Bailey bought the ticket for him, asking 
them to send over to New York for it. The government also contended that he was 
corroborated by the fact that none of these men whom he mentioned was called as 
a witness to contradict him. King was a witness to another matter; none of the 
others was a witness at all. Both as to Hayes and Zirruth the government was 
embarrassed by the presiding judge’s ruling that, although a nolle prosequi had been 
entered in each of their cases, their wives were not competent witnesses to sustain 
them or to testify to independent transactions. 

The prosecution of those persons engaged in the conspiracy having been decided 
upon, as Harrington was deeply implicated and Mr. Fisher, the District Attorney, 
did not wish to prosecute his associate, Mr. Riddle was retained by the Attorney- 
General, on Harrington’s recommendation, to conduct the prosecution; and about 
the 5th of July this was announced by Fisher and Harrington in court. Although 
Benton had been in jail since the 24th of April, and seven indictments had been 
found against him, no steps had been taken to bring him to trial. The court and 
grand jury had been adjourned till August 25, and Mr. Riddle went with his family 
to the White Mountains. On the morning of Saturday, August 22, Mr. Somerville 
called at the District Attorney’s office in Washington to see about bailing Benton. 
Mr. Harrington saw him in private, and then, being told by Mr. Fisher that there 
was no judge in town, Harrington and Somerville went to Judge Olin’s country 
house, about eight miles from Washington, Somerville having a letter of introduction 
to him. Nothing was said to Judge Olin as to the particulars of the case, and he did 
not know that Benton was one of the safe burglars, although he testified that, if he 
had known this, he did not think he should have fixed the bail higher. He fixed it 
at two thousand dollars. They returned to Washington, and about eight o’clock 
that night Mr. Fisher went in search of the clerk of the peace and the deputy marshal, 
who came to the office, and Benton was discharged, and has not been heard of since. 
Fisher testified that he suggested telegraphing to Mr. Riddle, whose address they 
had, and asking his advice, but Harrington did not think it was necessary. 

A great many telegrams between the parties were put in evidence, and very bitter 
complaints were made of the action of the government in examining them. All 
those, however, of any importance, had been charged to the government account. 
Among these were several from Shailer, at Washington (where he admitted that he 
was in almost daily intercourse with Harrington), to Whitley and Nettleship, in 
which constant reference was made to “FH.” Shailer swore that this referred to 
General Howard (who employed the Secret Service Division about this time ona 
ease of fraud in the Freedmen’s Bureau), except in one instance, where it referred 
to acounterfeiter named Hopper. The counsel for the government contended that 
evidence in the case disproved this explanation, and that ‘“‘H” meant Harrington. 

The defendants’ counsel cross-examined Hayes and Zirruth with great severity, 
but were not thought to break the force of their testimony. They further put in 
evidence impeaching their reputation tor veracity, and there was much contradictory 
swearing on this subject. They also set up an alibi in Whitley’s case to prove that 
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he spent Sunday, April 5, at his home at Cambridgeport, Mass., and did not leave 
there for New York until the following morning, and arrived in New York Monday 
afternoon at 5 o’clock, and consequently was not in New York when Hayes said he 
saw him. It was shown that he gave an early dinner one Sunday about the Ist of 
April to his friend, Mr. Simmons, collector of the port of Boston, and some other 
custom-house officers, at Cambridgeport, which was over by 6 o’clock. One wit- 
ness testified he remembered the day was the Sth of April, because it was Easter 
Sunday, and he likewise kept a diary in which he had noted it. This was the 
strongest evidence, and seemed to prove that Whitley was at home on Sunday, 
April 5; but it was notso satisfactorily shown that he did not leave there till Monday. 
Some officers of the Secret Service, however, and especially Newcomb and Applegate, 
swore distinctly that he did not reach New York till Monday afternoon, when they 
met him at the New Haven station. They were severely cross-examined, and their 
veracity was impeached in divers ways. On the 6th of April, Mr. Banfield telegraphed 
to Whitley at New York to come on to Washington, and a reply was received in 
Whitley’s name that he was not well, but would be in Washington on the evening of 
the nextday. Newcomb testified that he sent this despatch because Colonel Whitley 
did not wish Mr. Banfield to know he was away from the city. The government 
contended that the alibi was not true, because Dart, whom Hayes says Whitley sent 
for him, although actually called and sworn as a witness, was not put on the stand 
by the defendants. 

The telegram signed “M. Johnson,” which Nettleship sent from Canada to 
Applegate in Boston, also caused much controversy. Hayes, when in jail in August, 
told his story to Mr. Wilson, Solicitor of the Treasury, and produced what he said 
was the unsent despatch, written on a blank of the Dominion Telegraph Company 
of Canada. Mr. Wilson then inquired, and found that almost precisely such a 
despatch had been received on the same day (May 23) at Boston from Harrisburg, 
Ontario, and delivered to Applegate at the Secret Service office in School Street. 
He then went to Harrisburg, and found that the original telegram was in Nettleship’s 
handwriting. Applegate endeavored to explain this by testifying that he and Nettle- 
ship had a little private speculation in regard to the bail of one Milledge Johnson, 
and this referred to that matter, and the despatch was put into this shape in order 
that the matter might be kept secret. On cross-examination, however, it appeared 
that Johnson’s bail lived in Boston, and he was to find out whether he was good and 
telegraph Nettleship, and he did not know how Nettleship found out about the matter 
in Canada. The prosecution contended that the great difficulty with the explanation 
was that Hayes could have known nothing about this affair, and yet produced a 
telegram in almost exactly the same words, written by him at Toronto. 

There was equally contradictory swearing about a matter introduced in evidence 
to implicate Arthur B. Williams. Nothing was seen of the burglar Miles after he 
disappeared, on the night of the robbery, down D Street, followed by Williams, near 
the Unitarian Church; but some police officers at the Baltimore and Potomac Rail- 
road station testified that about a fortnight after the robbery, on a rainy night, 
Williams and another man about Miles’s size and appearance, except that he had a 
red beard, drove up on the opposite side of the street from the station ; that Williams 
got out of the carriage, crossed the street, looked at the clock, asked when the train 
left, and then walked up and down the sidewalk in a manner that attracted the 
policemen’s attention. At last, just as the gong struck to start the train, he hurried 
across the street, and immediately a carriage door was heard to slam, and the man 
before described rushed across into and through the station and got on board the 
ears. One of the policemen followed him, but did not detect him, and the train 
started. 
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A Major Betts, a recent Republican candidate for Congress in Alabama, testified 
that he was the person who left that night; that he had no reason to leave the city 
secretly ; that he did not know why the carriage stopped on the opposite side of the 
street; that he was not disguised, and wore his usual black beard. Major Betts is 
four or five inches shorter than the man who left as described by the police, and his 
story was attacked by counsel as in itself improbable. 

The case was argued at great length by counsel, and by Mr. Harrington in his 
own behalf, who closed his speech with a solemn appeal to Heaven to witness his 
innocence. On Wednesday, November 25, the case was given to the jury, after an 
elaborate charge by Judge Humphreys. On Friday, having been out nearly two 
days, and having failed to agree, they were discharged. 


Since the disagreement, the Supreme Court of the District have decided, in 
another case, that the grand jury which found these indictments was illegally 
drawn, and all their proceedings void. The Attorney-General has ordered a 
nol. pros, and it is rumored, with some show of authority, that no new 
indictment will be found, 


CALIFORNIA, 


Power OF STATE TO EXCLUDE FOREIGNERS ON THE GROUND OF THE 
IMMORALITY OF THEIR Past Lives.—Unitep States Circuit Court, 
District oF Catirornia. In the Matter of Ah Fong. — Our contemporaries, 
many of them, have published in full Judge Field’s able and interesting opin- 
ion in this case, in which he holds the attempt of the State of California to pro- 
hibit the landing of Chinese harlots brought there for the purposes of their trade, 
without the giving of bonds by the masters of the carrying vessels conditioned 
that they should not become a public charge, to be unconstitutional and 
illegal. This decision of Judge Field is exactly the opposite of the conclusion 
to which the Supreme Court of California arrived in the matter of Ah Fook, 
one of the women in the same ship-load. We do not purpose to lay before 
our readers any statement of the reasons for this conclusion of the court, but 
merely to express our sympathy with the desire of the people of California to 
prevent her becoming the sink into which the scum and dregs of the East are 
poured, and to state that the case above entitled has gone to the Supreme 
Court, and that at the opening of Congress a bill was introduced for the sup- 
pression of the obnoxious traffic. 


Costs. — Supreme Court. Fuller vy. Baker. —We have already expressed 
our opinion that the true way to relieve the courts from the mass of business 
which everywhere overwhelms them is not to increase the costs of litigation 
in every case, but to make them discretionary with the court. In this state, 
however, they seem to have adopted the remedy we condemn; and we should 
judge from this case that it must be in highly successful operation. This 
was an action of slander, in which the plaintiff had a verdict for two dollars; 
but taxation of costs turned that which in other states might have been a 
defeat into a victory, since her costs, including one hundred dollars for coun- 
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sel fees, were taxed at five hundred and nineteen dollars and twenty-five 
cents. for which she had judgment. 

We shall watch with interest for a marked diminution in the size of the 
California reports. 


Locat Option. — SupREME Court. Ex parte Wall on habeas corpus. — 
By this decision, made September 28, 1874, the State of California is put 
among those states whose local option laws are held unconstitutional. As 
the great temperance agitation grows, and gathers to its standard more and 
more men with little knowledge of the nature and uses of government, our 
state legislatures are one by one driven, in their desire to do something pater- 
nal and protecting, to try their hands at regulating the appetites of their 
fellow-men. According to our observation, these laws have been subject 
always, since the foundation of the world, to violent opposition and frequent 
change; and the prosecutions and litigation consequent thereon cumber the 
dockets and obstruct the business of the courts, familiarize the community 
with the violated oaths of jurors, the punishment as a crime of that which 
they believe to be no crime, and the corruption and bribery of officers, and do 
more by bringing the law and those who administer it into disrepute, and by 
fostering a wide-spread disrespect for law generally, to lower the average of 
virtue, than the total abstinence of even the whole population of this country 
could ever do to raise it. It seems to be settied for this state that the par- 
ticular form of regulation known as local option cannot be carried out. The 
weight of authority on this question seems to us the other way, and indeed 
the decision before us is by a divided court. 


CrimixaL Law. Jeoparpy.— Supreme Court. People v. 
Cage. —We take from the Albany Law Journal the following head-note of 
this decision: — 

The defendant having been indicted for murder, a jury was duly impanelled and 
sworn; evidence was introduced, and the case was submitted to the jury on the 30th 
of July. The jury remained together until the evening of the 2d of August, when 
the court ordered the sheriff to proceed to the door of the jury-room and inquire of 
them if they had agreed upon a verdict, to which they replied that they “had not, 
and could not agree on a verdict ;”” whereupon the court was adjourned for the term. 
The term would not have expired by operation of law until the evening of the next 
day. 

Held, that the defendant by these proceedings had been placed in jeopardy, and 
that they therefore operated as a verdict of acquittal 

Under the provision of the penal code of California, the defendant, upon being 


placed again on trial, had a right to introduce evidence of the above facts under the 
plea of not guilty. 


Insanity. Burpen or Proor.— Supreme Court. People v. Wilson. — 
The defendant alleged his insanity at the time of the commission of the 
offence charged. The court ruled that the burden was on the prisoner to 
establish his insanity beyond a reasonable doubt. On this ground, the court 
reversed the judgment of conviction. Chief Justice Wallace, concurring in the 
opinion that the defendant may show insanity by mere preponderating evi- 


dence, says that if the question were res integra in that court, he should be 
inclined to the other opinion. 
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ILLINOIS. \ 


Supreme Court. Hewitt v. Long. —The Chicago Legal News thus paints 
the condition of this court at the beginning of its autumn term: — 


There are on the civil docket six hundred and thirty cases, on the rehearing 
docket forty-three, and on the people’s docket twenty-one cases. In less than four 
months the January term will commence at Springfield, and it too will bring its 
business with it. And in the mean time, to say nothing of previous cases, there are 
over seven hundred cases of this term to be decided and opinions to be written; more 
than one hundred for each judge. Much time is necessarily taken up in the confer- 
ence room in deciding the cases before opinions can be written, and also in deciding 
the various motions and petitions for rehearings. It matters not how many hours 
our judges may labor or how faithful they may be, it is utterly impossible for them 
to properly dispose of the business that is now being presented to them in any reason- 
able time. ‘ 


And in a subsequent issue our contemporary suggests various reforms 
which would remedy the evil. It is possible, however, for the judges to take 
some steps for their own relief, and to save time by curtailing their opinions. 
This remedy might be adopted without impairing the value of the reports in 
almost every state; but a conspicuous example of valueless rhetoric and con- 
sequently of wasted time we take from the opinion of Brersr, C. J., who 
presides over this much over-worked tribunal, given in the case of Hewitt v. 
Long. 

In this case a husband abandoned his wife with an unborn child, and 
removed to another state. Two years afterward she obtained a divorce, with 
the custody of the child, and afterward both parties married again. The 
husband, when the child reached the age of fourteen, petitioned to have her 
committed to his custody. The court below granted his petition; but the 
decision was reversed by the Supreme Court, from which reversal the Chief 
Justice dissented. We quote the following passages from his dissenting 
opinion, which occupies seven columns of the Chicago Legal News, premising 
that the father was rich and the mother poor : — 


It seems appellant, when he left appellee, made Iowa his home, and some years 
after, when he was free so to do, married a very respectable and educated woman, of 
whom it is no shame to say, she can master the keys of the piano and the stops of 
the organ, accomplishments so considered, which many an indulgent father may 
impoverish himself to bestow upon a favorite daughter. It should not be urged, it 
seems to me, as an objection to this lady, that she can inspire “‘a concord of sweet 
sounds,” provided she keeps her house in good order and every thing about it clean 
and neat, as it is proved she does. These should not detract from her merits. All 
the witnesses speak very favorably of her, and there is not the shadow of a doubt 
that she would take good care of her husband’s child, having none of herown. She 
seems to possess all the attributes of a good wife, and no blemish should rest upon — 
her by reason of her capacity to master musical instruments found in almost every 
household. . . . No argument should be urged against appellee drawn from the 
fact, whilst she was unborn, he, without any unexplained cause, separated himself 
for ever from her mother, and thus became a stranger to his child. It may have been 
the most meritorious act he could have performed. It is not shown or pretended he 


361 
XUM 


362 SUMMARY OF EVENTS. 


at any time treated the mother with the slightest unkindness ; that he even spoke to 
her an angry word; that he has violated any of the commandments, or strayed from 
the path of ‘sobriety and decency, or that he has wanted in due respect to her other 
than his voluntary separation ; and who will tell the causes for that separation? He 
has lisped no word of blame or censure upon the mother of his child, proclaimed to 
none his suspicions, pointing not to her as the one “ who winged the shaft that quiv- 
ered in his heart,” but confiding his secret to his own bosom, having no tongue to 
express his own feelings, he has proceeded calmly and resolutely on his way, built 
up a high and enviable reputation, gained the confidence and esteem of all who 
know him, amassed large wealth, and now comes with no charges against any one, 
with no recriminations, and prays the court he may be permitted to lavish his paren- 
tal love and his wealth upon this his only child, and become in act and deed her 
father and her friend. . . . 

Who can tell how much anguish he may have suffered when impelled to leave the 
mother? Who knows the cause? He does not recriminate if he has reason. Do 
we not all remember the history of one of the greatest and best men this country has 
ever produced, who, when governor of a great and flourishing state of this Union, 
just united in marriage to one of her fairest daughters, left his home, his honors, his 
office, and his friends, and sought refuge in the wilderness of the Southwest, leaving 
the world to wonder. He never disclosed the cause, the secret died with him. Is 
his reputation less dear, less highly appreciated, on this account? Was the cause 
known, his abandonment might be regarded as the noblest act of his life. . . . 

The majority of the court are of opinion the best interests of the child demand 
she should remain where she is, and this is the mother’s wish. Is there no selfish- 
ness in this? Can the mother really love the child whom she forbids the acceptance 
of such an offering? Should she not deem herself fortunate in being the instrument, 
in such a cause, to bring father and child together, loving and to love each other? 
Would not the act be in full accord with Christian precepts, and greatly redound to 
the future happiness of all. 

But the case is closed. By the edict of this court the doom of this child is for 
ever sealed. The mother and the child may live to regret this blighting of a pros- 
pect so replete with all the elements conducive to human happiness, and which 
dawns upon very few. Both may weep bitter tears of regret, the more bitter and 
more agonizing because they will be unheeded and unavailing. 


Illustrations of the same fault would not be far to seek in the reports of 
other states, and the bench cannot expect intelligent sympathy unless they 
make it apparent that the accumulation of arrears is not in large part caused 


by their desire rather to write ambitious opinions than to decide cases cor- 
rectly. 


JURISDICTION OF FeprRAt Courts. RarLtroap. — Unitep States Cir- 
curt Court. The Northwestern Railway Co. v. The Chicago and Pacific Rail- 
way Co. — This was a bill in equity by which the plaintiff sought to have the 
defendant enjoined from building its road so as to cross plaintiff's road at a 
certain point proposed, on the ground that the crossing would be difficult and 
dangerous, and would lessen the capacity of the plaintiff’s line. The defend- 
ant was a consolidated corporation of the States of Illinois and Wisconsin, 
and resisted the bill on the ground that the court had no jurisdiction either of 
the parties or of the subject-matter. Judge Drummond sustained the juris- 
fiction on both grounds. There being a suggestion in the case, however, that 
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the matter could be settled by the parties, the opinion was rather an informal 
foreshadowing of what his decision would be than a definite decision. 


MAINE. 


Women Justices OF THE Peacs. — A majority of the judges of the 
Supreme Court have replied to inquiries of the Governor, that in their opinion, 
under the constitution and laws of this state, women are ineligible to the 
office of justice of the peace. It will be remembered that the judges of 
Massachusetts reached the same conclusion some years since on a similar ques- 
tion. And yet we venture to say that the average of virtue and consequent 
happiness is now as high in that state as ever it was before the publication, 
through the instrumentality of a miserable judicial construction, of this latest 
badge of inferiority and servitude. 

And, by the way, we wonder how much the annual amount received 
as fees by justices of the peace exceeds the aggregate of sums paid for 
their commissions and qualification. 


MASSACHUSETTS. 


BeTTERMENTS. EXEMPTION OF CHARITABLE INSTITUTIONS FROM Tax- 
ATION. — SUPREME JuDICIAL Court. Boston Seamen's Friend Society vy. City 
of Boston. — A betterment was assessed on plaintiff’s real estate used by them 
for charitable purposes. The General Statutes provide that the property. per- 


sonal and real, of literary, benevolent, charitable, and scientific institutions 
incorporated within the commonwealth, shall be exempted from taxation. 
The court in Dugan v. Boston, 12 Allen, 223, had determined that the Better- 
ment Act was constitutional; and that the assessment under that act was a 
tax, and could only be upheld under the power of taxation confided by the 
constitution to the legislature, was decided in Harvard College v. Boston, 104 
Mass. 470. It was no more than natural that the Boston Seamen's Friend 
Society should have resisted payment of this betterment tax, on the ground of 
their statutory exemption. But the court hold that the exemption of the 
statute is only an exemption from taxation for the public charges of govern- 
ment, and is not to be construed as extending so as to include assessments for 
expenditures of a local character, the benefits of which are to be immediately 
experienced in the particular localities where property so claimed to be exempt 
is situated. The question is a close one; and the decision is one likely to 
affect similar institutions in other states, as the betterment laws are now of 
wide-spread application, and there always exists a certain desire to make cor- 


porations, whether eleemosynary or not, contribute to the bearing of public 
burdens. 


Murper. Ixsanity.— Supreme Jupicrat Court. Commonicealth v. 
Jesse Pomeroy. — The defendant in this case was convicted of murder in the 
first degree, after a careful trial, lasting several days. The case is one of 
unusual interest. The defendant was a boy seventeen years old, who from 
his childhood had evinced a singularly cruel disposition. Beginning with tor- 
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turing cats, as he gained in strength he exercised his cruel instincts upon 
human subjects, selecting as his victims small boys, whom he would entice 
into lonely spots and there torture with ingenious cruelty. One little fellow, 
for example, was forced by him to kneel and repeat the Lord’s prayer, while 
he stabbed him in the back and arms in a number of places with a small 
pen-knife. Another was hung up by the thumbs; and finally, after these 
practices had continued for some time, they were discovered, and Pomeroy 
was sent to the State Reform School for his minority. There, however, 
his conduct was so exemplary that his keepers became satisfied that his ten- 
dencies had been cured by his imprisonment, and he was discharged as 
reformed. Soon after his discharge a little boy named Millen was found in 
a lonely place murdered, with his body so terribly mutilated that. the suspi- 
cions of the police were at once directed to Pomeroy, from the resemblance 
of the crime to those for which he had been formerly punished. His arrest 
followed, and evidence soon accumulated establishing his guilt, which he soon 
after confessed. The public excitement over this crime had hardly subsided 
when a person moving into the house formerly occupied by Pomeroy’s mother, 
and desiring to clean the cellar, found under a pile of ashes and rubbish in one 
corner the body of a child in an advanced state of decomposition, but evi- 
dently mutilated after the manner for which Pomeroy has become fearfully 
notorious. This was identified as the body of a little girl who had disappeared 
some months before, and whom also Pomeroy had murdered. 

These were, in brief, the facts developed at the trial. The defence, of 
course, was insanity, and the ground taken was not that the prisoner was of 
wholly unsound mind, for it was admitted that his intelligence was not below 
the average, and that there was no evidence of insanity other than was fur- 
nished by this catalogue of crimes; but it was claimed that he was the victim 
of an uncontrollable impulse, under the influence of which he committed 
these murders, for which he was therefore not responsible. Dr. Tyler, 
of Somerville, and Dr. Walker, of Boston, well-known authorities on in- 
sanity, testified that in their judgment he was insane when he committed 
the act; but it was shown, on cross-examination, that their opinion was 
founded on the extraordinary number and character of the defendant's 
crimes, and the absence of any conceivable motive except his love of cruelty, 
and that the theory of uncontrollable impulse was devised to account for that 
which would otherwise seem unaccountable. Dr. Choate, on the other hand, 
an expert of many years’ experience, testified that he considered the defend- 
ant sane. That the boy is an abnormal instance must be conceded; that, 
judged by ordinary tests, his conduct is inexplicable, cannot be denied; but 
it is obvious that he is not in any true sense insane, unless the excess of the 
same instinct which leads the ordinary boy to torture dogs and cats makes 
him so. 

The verdict of the jury leaves the court without discretion, and unless his 
exceptions be sustained he will be sentenced to death. The jury accom- 
panied their verdict with a recommendation to mercy on account of the 
prisoner’s youth, in view of which, and the extraordinary circumstances of 
the case, a strong effort will undoubtedly be made to procure a commu- 
tation of sentence. If a sentence to imprisonment for life necessarily meant 
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such imprisonment, probably few would oppose this; but bearing in mind 
that capital punishment can only be justified on the ground that it is 
necessary for the protection of the community, and that the average of 
life sentence in Massachusetts is seven years and a half, it would be diffi- 
cult to imagine a case where the protection of the community more im- 
peratively demands the infliction of the death penalty than this. If the 
boy’s impulse is under his control, there is surely no reason for sparing 
his life. If it is not, how does he differ from a wolf, except that he has the 
intelligence of a man, and is therefore even more dangerous? If he is exe- 
cuted, the world is rid of one whose life is of no value to himself, and who is 
dangerous to the community. If he lives, no one can say how soon the mis- 
taken clemency of some governor may turn him loose upon the public, to com- 
mit new enormities like those for which he is now confined. 


NEBRASKA. 


NeGuicence. Measure or DAmMaAGes TO FATHER FOR CAUSING DEATH 
or Son. — Unirep Srares Circurr Court, District or Nrepraska. — 
Sullivan v. Union Pacific R.R. Co. — Plaintiff’s son, seventeen years old, was 
employed at $2.00 per day by defendant, and was crushed by defendant’s 
negligence so as to die in six or seven hours. Plaintiff claimed as damages 
the value of his son’s services from the time of injury to the time he would 
have come of age. There is no statute in Nebraska giving any right of 
action; and the question was whether the plaintiff could maintain his action, 
and, if so, whether he could recover the wages of his son to the time of his death, 
or, as claimed, to the time when he would have become of age. Judge Dillon 
bravely discards the doctrine, derived, as he says, from an unreasoned deci- 
sion of Lord Ellenborough at Nisi Prius, in 1808 (Baker v. Bolton, 1 Campb. 
493), and since followed blindly in England and this country; an@ holds 
squarcly that the father has the right of action, and may recover as damages 
the value of the services of the son to the time when he would have become 
of age. 


NEW YORK. 


LiaBILity FoR JupicraL Act.— Supreme Court or New York. 
Lange v. Benedict. — Our readers will remember the case of Mr. Lange, who, 
having been sentenced by Judge Benedict to fine and imprisonment, when the 
statute only authorized fine or imprisonment, was brought before him on 
habe 1s corpus, and the first sentence being vacated, was resentenced to im- 
prisonment, and that this second sentence was held to be void by the Supreme 
Court of the United States on habeas corpus. 18 Wallace, 163. 

Mr. Lange has now brought suit against Judge Benedict for false impris- 
onment. and the case has been argued on demurrer to the plaintiff’s declara- 
tion. The question thus raised is not free from difficulty, and its decision will 
be awaited with interest. We give an abstract of the arguments on the de- 
murrer, which is taken from the New York Herald : — 


General Tracy presented an able and interesting argument, in which he con- 
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tended that the courts have invariably protected the judges of the courts of record 
from any actions that might be brought against them by private suitors for any 
errors they might have committed in the judgments pronounced by them, and that 
this immunity was so complete and sacred that such suit could not be maintained 
even when malice and corruption could be shown; that this immunity was due to 
the proper administration of justice, and that the wrong sustained by the suitor would 
be infinitely less than the injury that would result in the administration of justice, if 
the contrary view should prevail. Illustrating this part of his argument, General 
Tracy cited the famous case brought against the Recorder of London. The phi- 
lanthropist, William Penn, was arrested and brought before the recorder for street- 
preaching. The jury, contrary to the charge of the recorder, acquitted the accused, 
and thereupon the recorder fined the jury and imprisoned the plaintiff, who refused 
to pay the fine; he was discharged on habeas corpus, and then sued the recorder for 
the false imprisonment. The court said that the maintenance of such an action 
would be more subversive of justice than the illegal act of the recorder. General 
Tracy also contended that the original sentence was valid, and still in force, if the sub- 
sequent act was illegal ; that the original sentence covered a fine for one count in the 
indictment, and the imprisonment for another count, and that the payment of the fine 
was illegally made, having been made to the clerk without any rule, and that the 
decision of the Supreme Court of the United States was based on an error in assum- 
ing that the fine was duly paid. 

Mr. Arnoux, of counsel for Mr. Lange, opened his argument by ailuding to the 
position of counsel who attacked the illegal action of those in power, and then gave 
a history of the case from its commencement until the hearing before the Supreme 
Court. Mr. Arnoux then proceeded to show that the unbroken current of Engiish 
and American decisions was, that in courts of limited jurisdiction, the judge was not 
protected when he exceeded his jurisdiction, which was conceded by the defendant’s 
ecunsel, an] that every court had used language broad enough to cover the case of 
the acts of judges in courts of record who knowingly act without jurisdiction. To 
the glory of the judiciary, it appears that no judge of a court of record in America, 
and but one in England, had ever been successfully sued. ‘The whole question in the 
case turns upon the legal effect of the second sentence. The Supreme Court de- 
clared that when the first judgment was pronounced and had been executed, the 
power of the court that sentenced Mr. Lange was ended, and, therefore, Mr. Arnoux 
contended that the second sentence was wholly without jurisdiction and void; that 
the first sentence, although illegal, was valid until reversed or vacated, and that made 
the case of the recorder a parallel case ; but the second sentence was wholly coram 
non judice, and afforded no protection whatever to the court or officers in any re- 
spect. 


ATTEMPT TO COMMIT AN OFFENCE. — Our contemporary, the Albany Law 
Journal, gives the following account of an unknown loop-hole in the criminal 
statutes of New York, although to any one but a modern legislator it would 
seem obvious enough to have been closed up on the first reading : — 


A person was recently convicted, in the Court of General Sessions of New York, 
of an attempt to commit arson in the first degree; but the judge, when he came to 
impose sentence, found himself in something of a quandary. Prior to 1873, the pun- 
ishment for arson in the first degree was imprisonment for not less than ten years. 
2K. S. 659. In 1873 (Laws 1873, ch. 644,) the punishment was changed to imprison- 
ment for life. The Revised Statutes further provide that the punishment for an 
attempt to commit any crime punishable by imprisonment for four years or more 
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shall be imprisonment for half the term prescribed for the crime. It was of course 
difficult to determine what half of a life term would be. We have not learned what 
disposition was made of the convict. ‘This reminds us of the case of Commonwealth 
y. Dennis, 105 Mass. 162, where the defendant was indicted for an attempt to commit 
suicide. The statute provided that the punishment for an attempt to commit an 
offence should be half that which might have been inflicted if the offence had been 
committed; and the court held that the defendant could not be convicted, inasmuch 
as he could not have been punished had he committed the crime. 


OHIO. 


Ture Common Scnoots. Tuer City AN AGENT FOR THE STATE. — Mary 
Diehm, by her next friend v. The City of Cincinnati. —Judge Yaple delivered 
the opinion. On the 14th of March, 1872, Mary Diehm, a scholar attending 
the Eleventh District School, was injured by the falling of a temporary door- 
frame leadirg into the school, the school-house at the time undergoing repairs. 
The plaintiff, who had her left leg broken, asked a judgment against the city 
for $10,000. A general demurrer was interposed by the city. 


Held, a pupil attending a common school, who has been injured in consequence 
of the unsafe and dangerous condition of the building, cannot maintain an action fur 
such injury. The common schools in Cincinnati stand upon the same legal grounds 
as common schools do in the several districts throughout the state. The law does 
not vest the care and control of common schools in the city of Cincinnati as a muni- 
cipal corporation, but merely as a fit and appropriate agency of the state. It was a 
question (not necessary to decide here) whether the legislature, under art. 6, sec. 2, 
of the constitution which requires the state to secure a thorough and efficient sys- 
tem of common schools throughout the state, could divest itself of such duty in a 
suit by casting the burden and responsibility of maintaining tlhe same as a corporate 
duty upon the city. - 

Demurrer sustained. 


Leastnc RarLroaps. THE Case oF WroneGrvut 
RIES. — The Cincinnati and Springfield Railway Company v. Herman Sleeper. 
— In this case the court (Judge Yaple announcing the opinion) held that — 


At common law a railroad corporation, without power given in its charter, cannot 
lease and give possession and control of its road to another railroad corporation or 
person, and be exempt for wrongful injuries inflicted by the lessee upon persons or 
property upon the road, but will be held liable for the act of the lessee. 

By statute in Ohio this may be done where both the lessor and lessee are cor- 
porations created by the laws of the state, but not if the lessee be a coporation created 
by the laws of another state. 

Where an Ohio railroad corporation leases and gives possession of its road, rolling 
stock, &c., to another Ohio railroad corporation to operate and manage, but has a 
stipulation put in the lease that the road is to be efficiently and economically man- 
aged, and the direction and management to be under an advisory committee of three 
railroad men, one to be chosen by the lessor and one by the lessee, and the other by 
another railroad corporation whose line is to form a continuous line, the road of the 
lessor and lessee, for the common benefit of all the parties, and it is further stipulated 
the lessor is to receive the gross receipts for local passengers on its road, and the 
net local freight earnings; a passenger injured in going upon the cars from one 
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station to another on the leased road by the negligence of the conductor employed 
and paid by the lessee can maintain an action against the lessor corporation. The 
action being one of tort, he may sue either one or both companies, as both have a 
voice in the control of the road as a matter of right, and are principals. 


PENNSYLVANIA. 


TRADE-MARK. —Court oF Common Pieas. Morse v. Worrell. — The 
plaintiffs in this case claimed to be the manufacturers of an article known as 
* The Rising Sun Stove Polish.’? It was put up in packages of the form known 
as parallelopipeds, about four inches in length, by an inch and a quarter in 
diameter; and covered with a wrapper of red paper upon which was printed 
certain letters and a device of a rising sun, which the court say ‘is almost a 
Jac-simile of the one at the head of the editorial columns of the New York 
Daily Sun,” adding, *‘ It does not appear in this proceeding who is entitled to 
the credit of originating it, nor is it perhaps material.”’ 

The defendant devised a preparation which with sincere flattery he termed 
‘* The Rising Moon Stove Polish,’’ which he put up in packages of the same 
size and shape as those of the plaintiff, wrapped in paper of the same color, 
with a device of a moon rising over a sheet of water printed thereon. 

The plaintiff brought his biil to restrain an infringement of his trade- 
mark; but on motion a preliminary injunction was refused, the court giving 
an opinion (which we find in the Legal Gazette), from which we make the {ol- 
lowing extracts : — 


_A careful examination of the two articles in question certainly discloses a strong 
general resemblance. Placed side by side upon the shelf of a country store and 
viewed at some little distance, the similarity is striking. But when we come to 
analyze this general resemblance, it will be found to consist mainly of the color of 
the wrapper and the shape and size of the article. It is almost needless to say that 
the plaintiffs cannot have a trade-mark in red paper or parallelopipeds. I do not 
mean to say that even the color of the paper and the shape and size of the package 
are not to be considered in any case in settling the question of the imitation of a 
trade-mark. When there is an imitation, with only colorable differences, the fact of 
the use of a similar wrapper, and the same sized shape for the article itself, may add 
great strength to the charge of an intent to deceive and mislead purchasers. But of 
themselves they are not enough to constitute an infringement. 

Leaving out these two points of resemblance, what else is there? It is not pre- 
tended that upon the second, third, and fourth sides of the parallelopiped there is 
any imitation. They are distinctly and radically different. Both the style and the 
matter of the printing are dissimilar. If there is any infringment at all, it must be 
upon the first side, containing the vignette. 

We will consider first the lettering. The words “stove polish” are clearly no 
part of the trade-mark. They constitute the name by which the article is known to 
commerce. It is a principle too well settled to need the citation of authorities, that 
no one can appropriate as a trade-mark the commercial hame of any article known to 
trade. Nor do the plaintiffs claim a trade-mark in the word “ rising,” except in its 
application to the word “sun,” and that is not used by the defendant in his label. 
He uses the word “ moon,” which is of entirely different sound and signification. 

The real point in the case is the vignette. The plaintiffs allege that the defend 
ant’s moon is an imitation of their sun. Yet the defendant’s device resembles the 
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moon quite as well as the plaintiff’s device resembles the sun. Neither is executed 
in the highest style of art. There is, however, a marked difference between 
them; and when it is considered that the one is appropriately labelled a sun, 
and the other is appropriately labelled a moon, there ought not to be any serious 
difficulty in distinguishing the one from the other. The embarrassment of this 
branch of the plaintiff’s case consists in the fact that they have taken for a device 
one of the heavenly bodies, which in shape closely resembles another of the heavenly 
bodies. They may, perhaps, be entitled to use the “ sun” as a device or symbol for 
their trade-mark, but it does not rollow that they may in the same manner appropri- 
ate the entire planetary system, with its attendant moons, rings, and comets. 


The court concludes by saying, ‘‘ The defendant’s label, in my judgment, is 
very close upon the border,’’ an opinion with which we entirely concur; and, 
should the judgment ultimately be for the defendant, it might become an 
interesting question of legal lights and shadows whether a ‘‘ Setting Sun 
Stove Polish ’’ could safely be exposed for sale. 


Tue Juror AND nis Epucation. — The acumen of the Philadelphia Bar 
has long been proverbial, and seems at last to have reached such a pitch that 
it has become necessary to educate the juries before whom they practise, so 
that they may be able to follow them. A manual has accordingly been pre- 
pared which is a curiosity in legal literature, if we may judge from the follow- 
ing advertisement which we find in the Legal Gazette :— 


The Juror: being a Guide to Citizens summoned to serve as Jurors. Containing 
information as to the manner of drawing and selecting Jurors; their rights, privi- 


leges, liabilities, and duties; reasons for exemption from service, and mode of arriv- 
ing at and rendering verdicts. By Andrew Jackson Reilly, officer of the District 
Court for the City and County of Philadelphia. - Revised by E. Cooper Shapley, Esq., 
of the Philadelphia Bar, and secretary of the Board for Selecting and Drawing 
Jurors for the City of Philadelphia. Philadelphia: John Campbell & Son, Law Book- 
sellers and Publishers, 740 Sansom Si vet. 1873. 

In connection with The Juror it is proposed to have an appendix containing a 
directory of the principal practising attorneys of the State of Pennsylvania, as infor- 
mation needed by jurors when favorably impressed with the learning, skill, or elo- 
quence of those before them. The circulation of this work is already assured to the 
extent of five thousand copies the ensuing year, in different parts of the state. 
Members of the Bar will please 

Address A.J. REILLY, Room No. 23, 727 Walnut St. 


We take peculiar pleasure in the proposed appendix, and look forward to 
the time when every advocate, as he rises to address the jury, will observe 
each intelligent and highly educated juryman turn to the proper page in the 
manual and read the history of his life while he follows his argument, and 
will feel that the favorable impression produced by his * learning, skill, or 
eloquence ’’ will not be suffered unduly to affect the minds of a panel, who 
observe that he ‘has always enjoyed a great reputation for skill in handling 
juries.” 

We would suggest to the enterprising author, as an addition to his series, 
a quarterly review, giving the histories and reputations of all parties having 
suits likely to come on for trial during the quarter, which would be almost 
invaluable to juries in enabling them to arrive at verdicts, and would also be 
& prolific source of income to its meritorious founder. 
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VIRGINIA. 


Ricut to Vote. Enrorcement Act.— Unitep States Circuit Court. 
United States v. Petersburg Judges of Election. — Judge Bond and Judge 
Hughes are divided in opinion on the question involved in these cases, which 
is whether it is an offence cognizable by United States courts to prevent any 
man from voting at a municipal election, where such prevention is not “ on 
account of race, color, or previous condition of servitude;’’ Judge Bond 
holding that it is not necessary to charge the acts as done on account of race, 
color, &c., and that the Enforcement Act of Congress is constitutional, and 
Judge Hughes holding that such charge is necessary in the indictment, and 
that no law of Congress is constitutional which makes the preventing a voter 
from voting in a state election penal on any other account than of race, color, 
or previous condition of servitude. It will be remembered that the right to 
prescribe the qualifications of voters was always in the states, and that 
fact made necessary the Fifteenth Amendment to the Constitution, which 
expressly provides that ‘‘ the right of citizens of the United States to vote shall 
not be denied or abridged by the United States, or by any state, on account of 
race, color, or previous condition of servitude.’’ The Fourteenth Amend- 
ment contemplates that states are left to prescribe the qualifications of their 
voters. The Enforcement Act of May 31, 1870, under which these indictments 
were drawn, makes penal the preventing any person from voting, and that 
without limitation. This case goes on certificate of division of opinion to the 
Supreme Court, where we cannot well doubt the view taken by Judge Hughes 
will be sustained. 


CANADA. 


Catnotic Burtat. Case. — A somewhat singular case, likely, 
perhaps, to be more interesting to our posterity than to ourselves, was decided 
by the Privy Council on Saturday last. Shortly stated, it was the crowning 
engagement in a five years’ campaign between the personal representatives of 
a Roman Catholic Canadian, who died in Montreal on the 18th November, 
1869, and the curé and marguilliers (or churchwardens) of Nétre Dame in 
that city, —the object of the combatants being, on the one hand, to procure 
ecclesiastical burial for the unfortunate deceased on the right side of a paling 
dividing the parochial cemetery, and, on the other hand, to have him buried 
on the wrong side of the paling, in ground reserved for unbaptized infants, 
suicides, criminals executed without being reconciled to the church, and sim- 
ilar undesirable grave-fellows. In this contest the deceased was at first repre- 
sented by his widow; but it will astonish few of our readers to learn that his 
present representatives have for some time past been hers also. The material 
facts of the case do not seem to have been disputed, and were as follows: 
Joseph Guibord, the deceased, was a layman, a Roman Catholic by birth and 
education, and — except that he was a member of an institute possessing some 
books which were on the Index Expurgatorius — a man of unexceptionable 
moral character. In 1858 this institute was censured by the Roman Catholic 
bishop of the diocese; but it declined to part with the books, and in 1865 some 
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of its members, and amongst them the deceased, appealed to Rome against 
the terms of the bishop’s censure. In 1869 came a decree from the Pope for- 
bidding any Catholic to belong to the institute, under pain of the penalties of 
the church. Such was the state of things when Guibord, who had previously 
been refused the sacraments, died suddenly of paralysis. The curé, with the 
sanction of the bishop, refused to bury him, but offered interment, without 
any religious rites, in the part of the cemetery consisting entirely of uncon- 
secrated graves. The Superior Court was then invoked for a writ of man- 
damus, which it granted, notwithstanding the weighty defence that Guibord, 
though not excommunicated by name, was, under the circumstances, ‘a 
public sinner.’’” The Court of Revision, however, quashed the writ, and its 
judgment was upheld by the Court of Queen’s Bench at Quebec. On appeal 
from these latter decisions, the Privy Council on Saturday, after arguments 
extending over eight days in June and July last, held that, according to the 
Quebec ritual and the laws binding upon her Majesty’s Roman Catholic sub- 
jects in Lower Canada, a man must have been excommunicated by name 
before ecclesiastical burial can legally be denied to his body. They accord- 
ingly ordered a peremptory writ of mandamus to issue to the curé and mar- 
guilliers, commanding them, upon proper application and tender or payment 
of the usual fees, to prepare a grave for the burial of Guibord, in that part of 
the cemetery used for ecclesiastical burials. At the close of a long and elab- 
orate judgment their lordships pointed out that if, as had been suggested, 
difficulties should arise by reason of an interment without religious ceremonies 
in that part of the ground to which the mandamus applied, it would be in the 
power of the ecclesiastical authorities to obviate them by permitting the per- 
formance of such ceremonies as were sufficient for that purpose; and they 
concluded by expressing a hope that the question of burial with such cer- 
emonies would be reconsidered, and further litigation avoided. In this hope 
we would venture respectfully to join, not so much for the sake of M. Guibord, 
who, pendente lite, has been putting up, as it were, and, we would fain believe, 
peacefully reposing, in a Protestant cemetery, as for the sake of the judges 
and the public time, both in Canada and at home. — Solicitor’s Journal. 


ENGLAND. 


Tue Proresston. — Our English contemporaries have for some time 
been filled with editorials, communications, essays, and letters, on the 
breaches of professional etiquette, the admixture of the two branches of the 
profession, the assumptions of uncertificated and unlicensed persons to meddle 
with practice, the noxious system of ‘* touting,’’ or advertising for clients, 
and a new habit known as ‘‘ devilling,’’ which, being interpreted, means 
the taking briefs and instructions in a large number of cases, and then hand- 
ing over the briefs (probably minus most of the instruction and all of the fee) 
to juniors, in a way that makes the condition of the English bar a sad one for 
the distant and unprejudiced observer to contemplate. Some of the ‘* in- 
flexible rules of etiquette ’’ are certainly novel on this side of the water. 
For example : In the Court of Common Pleas a learned counsel moved to 
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set aside a nonsuit in a case tried at the last Manchester Assizes, when the 
following conversation is stated by the Manchester Guardian to have oc. 
curred: — 


Mr. Justice Brett. Were you instructed at the trial ? 

Counsel. No, my lord; I am not upon that circuit. I am independently in- 
structed. 

Lord Coleridge. Wow is that? 

Counsel said that plaintiff had changed his attorney, and that might account 
for it. 

Their Lordships having consulted, Lord Coleridge asked if the inflexible rule 
of the profession had been altered, that when a gentleman was instructed at the trial, 
he, and he alone, without a breach of professional etiquette, coutd move the court. 

Counsel said the exp!anation was that the plaintiff was a very poor man, and with- 
out the means of instructing his solicitor at Manchester. He was, therefore, under 
the necessity of coming to London, and consulted a solicitor in the Temple, who had 
instructed him. 

Lord Coleridge did not see how the change of solicitor mattered. When he was 
at the bar, it was an inflexible rule, which he had been calied upon as Attorney- 
General to enforce, that those gentlemen who were at the trial, and those gentlemen 
alone, were competent to move these cases. Was that rule abrogated in 1874? 

Counsel thought not, but he was under the impression that the gentleman who 
appeared for the plaintiff was a local gentleman, and was not in London. 

Mr. Justice Denman observed that the counsel at the trial was a gentleman who 
was now a Q. C., and who was now in Westminster Hall. 

Counsel said he was not aware of that at the time he received his instructions. 

Mr. Justice Brett. If you had known that Mr. —— had been at the trial as 


counsel, you would not have taken the brief without, at any rate, communicating 
with him? 


Counsel. Certainly not, my lord. 

Lord Coleridge said it was a rule which the bar made, and which they enforced. 

Mr. Justice Denman said it was a rule also which the courts countenanced. 

After counsel had read plaintiff's affidavit, Lord Coleridge said he was glad to 
find that counsel informed the court that he did not move with a knowledge of the 
circumstances, and that he did not intend in any degree to break through a rule 
which, ever since he had known the profession, had been inflexible. He was glad 
to find that counsel took the course he did without the least intention to infringe 
the professional practice. The rule had been moved upon an affidavit and a state- 
ment. The court had listened to the affidavit from the unusual and unexampled 
circumstances of the case; but it disclosed no ground upon which the nonsuit 
should be set aside. Then, if they went beyond the affidavit to the statement, it 
was plain that it was made by a counsel who was not present at the trial, and who 
could not pledge his own character to the statement, so as to inspire the con- 
fidence of the court in acting upon it. There would therefore be no rule. 


There is also a grievous thorn in the side of the bar, when an uncertifi- 
cated person is employed by a client, as witness the Solicitor’s Journal : — 


At the Hammersmith police court on Thursday week, Mr. Clayton, a solicitor, 
called the attention of the stipendiary magistrate to the question whether attorneys’ 
clerks ought to be allowed to practise. Applicant said he paid a heavy fee for his 
certificate, and therefore it was unjust to him and others to allow persons who repre 
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sented themselves as clerks to attorneys to practise. Mr. Ingham said a few years 
ago a letter was received from the Secretary of State permitting clerks of attorneys 
who were certificated, on the production of letters, to practise also, the object being 
to induce respectable attorneys to practise at police courts. If a person produced a 
letter from a qualified attorney, he (Ingham) did not know what more could be done. 
Some time ago a person attended at the court who did no service to his clients, and 
his practice was a perfect swindle, for a gentleman who came from Marylebone police 
court identified him as a man who got his living as a cobbler. After that time he 
refused to hear him, and he did not attend again, much to the advantage of his 
clients. The magistrates labored frequently under the infliction of having to hear 
incompetent men, but it would be much better to listen to those who are in harness 
at the court, and who do not waste time. He should be glad if attorneys would point 
out any irregularity, as it would greatly facilitate the administration of justice. 


‘Tue Law Times, and we wish it well in this endeavor, prints this decidedly 
bold advertisement: — 


A law stationer (whose name it would serve his rather than our purpose to pub- 
lish), auditor, public accountant, law bill clerk, house, land, and estate agent, rent 
and debt collector, and creditors’ trustee in bankruptcy, having had twenty years’ ex- ~ 
perience in solicitors’ offices, begs to inform solicitors and the public generally that he 
has commenced business in Stockton-on-Tees and Norton as a law stationer, auditor, 
public accountant, law bill clerk, house, land, and estate agent, rent and debt col- 
lector, and creditors’ trustee in bankruptcy. Rents and debts collected. Solicitors’ 
and tradesmen’s books made up, and accounts prepared and balanced. Deeps, wiL.s, 
AGREEMENTS, AND CONDITIONS OF SALE PREPARED. Wills for probate engrossed, and 
residuary, succession, and legacy duty accounts prepared. Lay costs prepared. 
Abstracts of title carefully made and copied. Assistance rendered during the assizes 
and sessions in Durham and York, procuring evidence and preparing briefs. Attend- 
ance either at solicitors’ offices or tradesmen’s places of business, or not (as may be 
preferred), in Stockton, Middlesborough, Darlington, East Hartlepool, West Hartle- 
pool, Durham, and the neighborhood. 


We shall be happy, says the Times, to supply the name of advertiser to 
any society watching the interests of the society. 


WE also notice a rather ridiculous quarrel going on in the columns of 
the Law Times on the grave question whether a barrister can with proper 
professional dignity draw a deed of his own land without the intervention 
of a solicitor. 


RartroaD Company. Limitation oF Liabitity sy Notice. — 
County Court, Reapinc. Becke v. Great Western R.R. Co. — This rail- 
road company prefixed a notice to their time-tables, that they ‘‘ do not under- 
take that their trains shall sturt or arrive at the times specified in the bills, 
nor will they be answerable for any loss, inconvenience, or injury which may 
arise from delays or detention, unless upon proof that such loss, inconven- 
ience, injury, delay, or detention arose in consequence of the wilful misconduct 
of the company’s servants.’’ Plaintiff took a ticket from Reading to Henley: 
the train did not leave Reading until nine minutes after its advertised time, 
and arrived in Twyford just too late to connect with the train for Henley, to 
which place plaintiff proceeded by a fly. The delay at Reading was occasioned 
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by a lack of porters to put the luggage on board of the train. The plaintiff 
had judgment for 6s. 6d., —the amount paid for the fly, —the court holding 
that the notice did not restrict the common-law liability of the company to 
convey their passenger to his destination in the reasonable time specified in 
their bills. We are glad to note the frequency of these cases in England, and 
the uniformity with which the companies are strictly held to their duties as 
carriers. Why a railroad company should not be held to respond in damages 
for their breach of a contract to deliver at a certain time, nobody but a long- 
sulfering, uncomplaining, railroad-ridden American could possibly see. 


Dr. Keneaty. — The Benchers of Gray’s Inn have finally disbarred Dr. 
Kenealy, whose course since the Tichborne trial has been such that we must 
confess our surprise at the forbearance which has been shown toward him so 
long. The Zimes gives an account of the proceedings, which we quote, as it 
shows at once with what deliberation the Benchers proceeded, and the char- 
acter of Dr. Kenealy’s defence: — 


On Thursday the Benchers of Gray’s Inn, including Masters J. A. Russell (Treas- 
urer), John Holker, H. Manisty, W. C. Fooks, 8. Joyce, A. Henniker, and J. Edwards, 
were engaged for more than three hours deliberating on the several charges brought 
by them against Dr. Kenealy, as editor of the Englishman. Dr. Kenealy was not 
present, nor was he represented, although the Benchers had caused formal notice to 
be given to him to appear and show cause why he should not be disbarred for writ- 
ing and pubiishing articles upon the dignity of the bench and the honor of the 
judges, and otherwise casting aspersions of an odious character upon the Benchers 
individually of Gray’s Inn and others in authority. The minutes of the former pen- 
sion having been read and confirmed, the Benchers proceeded to take into consid- 
eration the following articles written in the Englishman, which were respectively 
discussed and commented upon as derogatory, — viz., “ The Privilege of Counsel,” 
“The Tichborne Trial,” “Junius to Englishmen,” “ Tichborne’s Letters to Lord 
Selborne and Mr. Gladstone,” “ Dialogues in High Life,” “A Frenchman’s Review 
of the Englishman,” “The Benchers of Gray’s Inn,” “ Dialogues on High Life, No. 
2,” *‘ Junius to the People of England,” “ The Judges of Hell,” “ Fashionable Intel- 
ligence,” “ Tichborne Jury,” “‘ The Sleeping Lion, “ Private Correspondence,” “ Mene 
Mene Tekel Upharsin,” “ Letter from Edward Foster,” “ Prince Bismarck,” “ The 
Chief Justice of the Old Bailey,” “ Mr. Justice Mellor’s Sentence,” ‘‘ Ball at Marl- 
borough House,” “ The Writ of Error,” “ Lines to the Prince of Wales,” “ Sir Wil- 
liam Harcourt,” “ Parliamentary Prizes,” “ Letter to the Standard Newspaper, the 
7th of March, 1874,” “‘ Kenealy Lectures,” “The Leicester Requisition,” “ Belial,” 
“The Beginning of the End,” “ Charges against the Englishman,” “Dr. Kenealy’s 
Speech at Leeds,” “Reward of Honesty,” “Jeffreys,” “Speaker Brand’s High 
Treason to the People,” “ A Gray’s-inn Bencher,” “The Pittendreigh Indictment,” 
“ Disbarment of Dr. Kenealy and Malignant Act of the Benchers.” 

Dr. Kenealy having requested that the Benchers should furnish him with the 
particulars of the evidence on which they found him to be editor of the Englishman, 
they declined to do so, being satisfied of his holding that post from his name appear- 
ing as the editor. It transpired in the course of the inquiry that the Benchers had 
caused several numbers of the Englishman to be forwarded to the Lord Chancellor for 


his Lordship’s perusal, and that the following letter had been sent to Dr. Kenealy by 
his Lordship’s instructions : — 
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“5, CromweEty Houses, 8. W., Nov. 20, 1874. 

“Sir, — I am directed by the Lord Chancellor to inform you that his Lordship has 
had his attention called to the consecutive numbers of a newspaper styled the Eng- 
lishkman, and professing to be edited by you under your style as one of her Majesty’s 
counsel. The Lord Chancellor finds in this publication a series of libellous attacks 
on her Majesty’s judges and private individuals, and also a succession of systematic 
charges of bias, venality, and corruption against the persons connected, whether as 
judges, jury, counsel, or otherwise, in a recent prosecution of The Queen vy. Castro, all 
tending and apparently intended to lower the dignity of the bench, and to degrade 
and discredit the administration of justice. The Lord Chancellor cannot think that 
any person, while holding the rank and enjoying the distinction of one of her Majesty’s 
counsel, should be permitted to use his position for the purpose of circulating and 
lending an apparent weight to attacks and charges of this description, and he will feel 
it to be his duty, if the statement that you are the editor of the paper is correct, to 
recommend the removal of your name from the list of Queen’s Counsel. I am, 
therefore, to request that you will have the goodness to inform the Lord Chancellor 
before Monday next whether the statement that you are the editor of the paper is 
correct ; and in the event of your not thinking it right to give the Lord Chancellor 
this information, he will assume that the published notice of your name as editor is 
accurate. Iam, sir, your obedient servant, : 

Henry J. L. Granam, Principal Secretary.” 


To this communication Dr. Kenealy had replied that the Lord Chancellor had no 
right as a judge to assume any thing against a man whom he has put upon his de- 
fence. He dissents from the idea that his Lordship possesses any right to ask him 
whether he prints or publishes any thing. What was his Lordship going upon? A 
printer puts his name upon a paper; he is too lazy, eccentric, or wayward (or any 
thing) to contradict it. His Lordship, acting officially as Lord Chancellor, chooses to 
perform a great judicial act upon that assumption. Such a proceeding was an in- 
fringement of Dr. Kenealy’s rights, as he was at liberty to publish what he pleased. 
He did so under legal liability and control. He protested against his Lordship enter- 
ing into the inquiry at all. It was monstrous that a Lord Chancellor could take a 
one-sided view of the case. His Lordship had placed himself in a wrong position, 
and he was sorry for it. He took his defence upon the broad principle that his Lord- 
ship was acting without evidence, that every thing in the Englishman must be taken 
to be true until proved false, and that his Lordship, as a judge and dealing with him 
officially, was not authorized to pronounce any opinion upon it. 


That our readers may understand the character of the articles referred to 
in the Lord Chancellor’s letter, we subjoin some extracts taken from the 
Englishman, which bears on its first page, under the heading, the words in 
large type, ‘* Edited by Dr. Kenealy, Q.C.”’ 


Diatocues 1n Hien Lire.—No. 3. 

Scene. — Carlton House Terrace. Time, 1873. Mr. G—e in his dressing-gown and 
slippers. On his desk a Roman missal, a few French photographs, and a copy of Peter 
Den’s “ De Theologia.” 

Mr. G—e (sighing). Wiiat a fool I was to allow the Coleridges to lead me into 
this maze of difficulties! What a goose I was to listen to the priests! Had I not 
enough on my hands without this abominable Tichborne affair? I wish I were well 
out of it. Fred. Peel tells me it will dish us at the general election. Methinks 
already I can smell the coming thunder. If we convict him, we are ruined, for no 


876 SUMMARY OF EVENTS. 


one thinks he is having a fair trial. If he is acquitted, we are undone, for he will 
stalk, like undred-handed Briareus, through the length and breadth of the land to 
denounce us. Yet it seems safer to convict him; so convicted he shall be,— 
that’s flat. Heigho! heigho! ‘Thus one crime perpetually leads to another, till in 
the end Well! Iam in for it, I suppose. I would give all my existence that 
remains if I had been true to my first principles, and never joined the priests. The 
whole country seems mad upon this Tichborne subject, and Cockey is, without a 
doubt, overdoing the whole thing. He ought to have maintained, at all events, a 
semblance of impartiality ; a show of justice. Ile could have potted his man quite 
as well, and given no chance to people to talk as they do. [Ztings a bell.| 


Enter Branv. 
Mr. G——e. Brand! 


Brand. Yes, your honor! here, your honor! 

Mr, G—. Is the A p come? 

Brand. Yes, your honor; his Grace is waiting, your honor. 

Mr. G—e. Scamp! You should have told me; show him in. 

[Exit Brann, bowing. 

Mr. G——e. These Holloway’s pills do me no good. Stomach, liver, and bowels 
—all these they profess to set right; but Iam as downcast as a gibbed cat. They 
have not restored my appetite, or lessened the unpleasant distention of the abdomen. 
Here they go. [Flings a pill-box out of the window.| I wish, instead of sending 
Ww y to Holloway, the judges had given him a dose of these. They would have 
equally punished Aim, and done me less harm with the public. Shall I have a try at 
Morison or Cockle’s antibilious, or the Balm of Columbia? I feel sure I can’t get 
on without something. Perhaps Wolseley may bring me a dose from Coomassie that 
will set me right, — though the war itself is all wrong. All this derangement has 
been brought about by my weakness in yielding to the entreaties of these women. 
I wish Lady Froth were at the other side of Styx before I listened to her; and I 
think I shall never again speak to the Countess of Carnality. [Sings.] 


Corrumpit viros foemira illos, hos — 
Artes fallendi mulier prima docet, 

En! oculi fraudant! blandula cfm nos 
Aspicit, cordi et crumence nocet. 

Hane propter noctu rapimus lupi ceu, 
Hance propter omnis fraus et scelus fit; 

Venus et Themis est venalis heu ! 
Nunquam ni empta intra brachia it.* 


Enter Ancu,isnop. 
Mr, G——e. Ah! my dear lord; how do you do? 
Archbishop. Well; very well, my honored friend, whom I do esteem so much be- 
yond all others of his kind. But you do not look quite well to-day. 


* Does Mr. G——e claim the authorship of this song? We think we have read the original of it be- 
fore, in a certain work called The Beggar’s Opera, by John Gay, Esq. In that work it is sung by Mr. 
Fileh: — 

°Tis woman that seduces all mankind ; 

By her we first were taught the wheedling arts ; 
Iler very eyes can cheat ; when most she’s*kind, 
She tricks us of our money with our hearts, 

For her, like wolves by night, we roam for prey, 
And practise every fraud to bribe her charms ; 
For suits of love, like law, are won by pay, 
And beauty must be fee'd into our arms, 
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Mr. G——e. No—no, Edward. Iam ill at ease. I fear we shall lose this case ; 
the fellow seems likely to get off. 

Archbishop. Impossible. Have we not , and , and , on the 
jury? Their wives are all right ; their sweethearts are all right; and as the wives — 
and mistresses are, so will the husbands be. Besides, we have other and greater 
powers, — you know who I mean. 

Mr. G—e. I think I can guess. We must do something for their sons and rela- 
tives. How many sons has q 

Archbishop. Nineteen sons, and ten of them are at the bar. 

Mr, G——e. So many county court judgeships gone. Well, — it can’t be helped. 

Archbishop. Certainly. But why disturb yourself so much about trifles? Where 
is your philosophy? Where is your — your — your brandy and water? Bear in 
mind the motto of one of my physicians (1 forget whether it is Holt or Haden), 
who, having recently set up a carriage and a coat of arms, stuck under it the words, 
“ Patients is a virtue.” 

Mr. G——e. Ha! ha! Iam glad to see you in such spirits. 


This continues ad nauseam. 


FAasHIONABLE INTELLIGENCE. 


Last evening the Countess of Carnality and the Right Hon. Mr. Swindle-the- 
Public entertained a select party at dinner. Among the company present were Lord 
Forgery, Sir A. Cockburn, Mr. Justice Mellor, Mr. Justice Lush, Mr. Justice Brett, 
Mr. Justice Blackburn, Baron Nicholson, Professor Holloway, Mr. Justice Quain, 
Hon. Capt. Kisbreech, M.P., Mr. Scuttle-the-Ships, M.P., Mr. Toady, Q.C., Mr. Tuft- 
hunt, Q.C., Mr. Levey, of the Telegraph, Mr. Johnstone, of the Standard, Mr. Moy 
Thomas, of the Daily News, Inspector Denning, the Governor of Millbank, Mr. F. 
Cockburn, Mrs. Mina Jury, Sir John Lickspittle, Bart., M.P., Mr. Brogden, M.P., 
The Queen’s Jester, Mr. Whicher, Captain Oates, the Right Hon. Mr. Yellowplush, 
Mr. Tom Taylor, and Mr. Orr, of the False Britain, Dr. Brooks, of Chicago, so well 
known in the fashionable female world, and the renowned Madame Stoffer. 

Her Ladyship received a large party at a later period in the evening, among whom 
were numbers of M.P.’s: Sir John Rascality, M.P., Mr. Brass, M.P., Mr. Devils’- 
dust, M.P., Mr. Bribery, M.P., Mr. Double-face, M.P., Mr. Turncoat, M.P., Mr. Ear- 
wig, M.P., Mr. Base, M.P., Mr. Liar, M.P., Mr. Atheist, M.P., Mr. O’Hoolahan, M.P., 
Mr. Mac-Sycophant, M.P., &., &e. The band of “ The Devil’s Own” played several 
appropriate airs. 

Mr. Swindle-the-Public will soon be raised to the peerage. 


These are specimens of what the paper is filled with, and has been filled 
with for months. It is as incomprehensible as it is indecent that such a pub- 
lication should have been tolerated so long. It is singular that a man who, 
even when insane, can write, or assume the responsibility for, such ribaldry, 
should ever have attained the distinction which Dr. Kenealy appears to have 
enjoyed before he undertook the defence of the claimant. 


Conviction or A County Court JupGe. — The following incident, the 
report of which we take from the Oswestry Advertiser, has excited very general 
attention in England. We will not follow the example of our English friends 
and give it as illustrating the character of the English bench, but are con- 
tent to regard Mr. Williams as an exceptional case. 
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On Tuesday, Mr. R. -V. Williams, county court judge, and a magistrate, wag 
summoned betore the magistrates of Rhyl, by Edward Powell, a car-driver, for an 
assault. The defendant was in court before any of the other magistrates arrived, 
and, on seeing the complainant enter, said to the police, ‘Is that the man!” On 
being informed that he was, the defendant went on to say, “I sentence you to seven 
days’ imprisonment in the gaol at Mold. You interrupted me when | was coming to 
this court, and by act of Parliament I have the power to send you to gaol without any 
evidence or any inquiry whatever. But I will tell you the story: I came here with 
a very spirited horse, and I was close to the curbstone, on tle right side of the road, 
and you were coming on the wrong side. I called upon you to go on, and you iwid 
me to go on instead.” 

Powell. No; nothing of the sort. 

Mr. Vaughan Wiliams. You utter the grossest falsehood. After calting to you, I 
merely touched you lightly on the shoulder with the whip, which L had a perfect 
right to do, or to use any force necessary to remove you; but I merely touched you 
lightly with my whip to make you go on, and you have had the audacity to issue 
a summons against me. 


‘The clerk (Mr. George) remarked that the proceedings were entirely irregular, as 
the chairman had not arrived. 

Mr, Vaughan Williams. Who are you? I will not submit to this. If you open 
your mouth in this matter again, I will send you, in company with this man, to 
Mold to gaol. Who is the chairman of this bench ? 

Lhe Clerk, Sir Piers Mostyn, Bart. 

Mr, Vaughan Williams. Well, I wish he was here to snub you. 

Some of the magistrates having by this time arrived, the clerk said he would leave 
his case in the hands of the magistrates. 

Mr. Vaughan Williams, pointing to Powell, then said: Take this man to gaol; and 
I must now ask that this summons, which has been most improperly issued by one 
magistrate against another without due inquiry, —1 must ask that it be struck out, 
and every sign of it obliterated from the books of this court. 

‘The magistrates then agreed to go on with the business of the cpurt; and, in the 
absence of the chairman, Mr. T. G. Dixon took the chair. 

Edward Powell said that on Friday, 21st August, he was driving along the street, 
by the Mostyn Arms, on his own side, and Mr. Williams shouted at him to get out 
of the way, and then gave him a severe blow over the face with bis whip, and made 
a wound upon his nose, which bled very much at the time. 

A police-officer gave corroborative evidence. 

Mr. Vaughan Williams’s defence was substantially the same as the statement he 
had previously made. 

After a short consultation with the other magistrates, the chairman said the case 
was a very painful one; but they considered that the assault had been committed, 
and, looking at the position of the gentleman who committed it, they felt bound to 
inflict the highest penalty, £5 and costs. 

Mr, Williams, I shall appeal to a higher power. 

The Chairman. We shall have great pleasure in granting you a case. 

The Clerk. Unfortunately you have not the power; there is no appeal. 

Mr. V. Williams. Then I shall not pay. 

The Chairman. In default there will be fourteen days’ imprisonment. 

Mr. Williams then walked out of the court by a private door, followed by a police- 
officer, by the instruction of the inspector. 

The decision of the bench was received with cheers, which were soon suppressed. 
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To complete the history of the case, we may add that Mr. Williams paid 
his fine, and was not imprisoned ; but the unfortunate Powell actually served 
the sentence of seven days’ imprisonment imposed on him by his assailant, 
notwithstanding the proceeding was entirely irregular. An indignation meet- 
ing of citizens not unnaturally followed, where it was resolved that an address 
asking for the removal of Mr. Williams be presented to the Lord Chancellor ; 
and subsequently Mr. Williams resigned. We are willing to believe with his 
friends that his conduct is excused by a disordered intellect, caused by ill 
health. We do not find, however, any external evidence of mental disorder 
on the part of the magistrates who figure in the following paragraph, clipped 
from the Pall Mall Gazette : — 


A child of seven years of age, who was brought before the mayor and ex-mayor of 
Chipping Norton, charged with damaging a lock, value sixpence, was sent to prison 
for two days, failing to pay a fine of 10s. 6d. damages and costs. 


Indeed, we may be pardoned for doubting whether such occurrences as the 
above are so uncommon as we would fain believe, when we find in our carefully 
edited contemporary, the Solicitor’s Journal, such words as the following, which 
could not have been written unless the county court judges now on the bench 
were not all that our contemporary would desire :— 


No fewer than three county court judgeships are vacant. We trust we shall not be 
considered presumptuous if we venture to express a hope that in the new appoint- 
ments careful regard will be paid to the moral as well as intellectual qualities which 
go to make up the judicial character. 


SrxcuLar MAGIsTERIAL ProceepinGs. — The Sheffield Telegraph reports 
that at the Derby Brewster Sessions, the granting of a license was adjourned 
for a very singular reason. Mr. Isaac Dibben, of the Royal Standard, had 
been convicted of an infringement of the law, and his offence was discovered 
by the police climbing over a wall at the back of his premises. Resolved that 
the police should not catch him napping in a similar way, he has since then 
got the wall well spiked on the top. The bench, considering this a defiance 
of legal authority, adjourned the granting of the license to the 30th instant, 
and intimated that it would not be renewed unless by that time the spikes 
were removed from the wall. 


Netsance. Steam Wuistie.— A grave difficulty has arisen in the con- 
struction of one of the provisions which our paternal legislature has recently 
devised for the comfort of the subjects of this realm. By 35 & 36 Vict. c. 61, 
it is enacted that no person shall use or employ a steam-whistle or steam- 
trumpet, for the purpose of summoning or dismissing workmen, without the 
sanction of the sanitary anthority, and power is given to the Local Govern- 
ment Board, on the representation of any person prejudicially affected by such 
sanction, to revoke the same. It appears from the annual report of the board, 
just issued, that they have successfully interfered in one case where sanction 
had been given by a local authority to the use of a steam-whistle. But in 
another case, ‘* where many whistles were complained of,’’ the question arose 
whether the complainant could be considered as prejudicially affected by any 
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particular whistle. The question was referred to the law officers of the 
Crown, and, acting upon their advice, the board * refused the application, 
on the ground that it was impossible to discriminate between one noise and 
another, and that it was the aggregate rather than any particular part of the 
total sound which caused the annoyance.’’ It thus appears that the labors of 
the legislature have been crowned with this triumphant result, — the inter- 
vention of a government department may be obtained to stop a solitary whistle, 
but two or more whistles or trumpets may rend the air with impunity, so far 
as the Local Government Board are concerned. — The Solicitor’s Journal. 


Tue Prince or Wares. — As the expenditure of the present heir appar- 
rent has been lately made a subject of extensive public comment, it is not in- 
decorous to direct attention to the effective but perhaps not very well-known 
Act, 35 Geo. III. c. 135, entitled ‘* An Act for preventing the accumulation 
of debts by any future Heir Apparent of the Crown.’’ By this statute, then, 
which applies to every heir apparent after 1795, within fourteen days after a 
separate establishment is made by Parliament for the heir apparent, a plan 
of this establishment and salaries is to be made out, and all payments on 
account of the establishment are to be entered in a book which the Commis- 
sioners of the Treasury are bound annually to inspect. An account is to be 
made out, and all creditors paid quarterly. Arrears, if any, are to be carried 
to the account of the next quarter, ‘‘ provided that no arrears of any sort shall, 
on any account or under any pretence, be carried on for more than two quar- 
ters of a year after the quarter when the same shall accrue due, and that if it 
shall happen that any arrears shall have been carried on for two quarters of 
a year, the same shall be discharged out of the sum due in the quarter to 
which such arrear shall be carried, in preference to all demands.’’ Finally, 
all demands are to be delivered within ten days after the expiration of the 
quarter in which they accrued ; and if any creditor do not deliver a particular 
in writing of his debt within ten days after the expiration of the quarter in 
which it was incurred, ‘‘ every such debt shall be barred at Jaw and in equity,’’ 
and all ‘‘ securities for money given in consideration of any demand whereof 
the particulars in writing shall not be delivered,’’ according to the act, ‘* shall 
be void to all intents and purposes.’? — The Law Times. 
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